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JOHN TAYLOE LOMAX. 


By ELizaABETH W. P. Lomax. 


EFORE touching upon the subject of 
this sketch it may be as well to state 
that a handsome notice of this eminent Vir- 
ginia jurist was prepared by his grandson, 
the Hon. Lunsford Lomax Lewis, ex-judge 
of the court of appeals, Richmond, Va., at 
the request of the editor of the Virginia 
“Law Register” in May, 1896. This brief 
biographical sketch was no doubt widely 
read, yet leaves something to be said by the 
present chronicler. 

John Tayloe Lomax came of a line of 
ancestry notable if not illustrious. He was 
the second son of Thomas Lomax and Anne 
Corbin Tayloe, his wife, and.was born at 
the family seat, Port Tobago, in the county 
of Caroline, State of Virginia, the nineteenth 
of January, 1781. 

John Lomax, the progenitor of the family 
in this country, emigrated to the colony of 
Virginia, from the county of Northumber- 
land, England, about 1700. He was the 
son of John Lomax, a clergyman of con- 
siderable distinction in the Established 
Church and a Master of Arts of Emmanuel 
College, Cambridge. His living was that 
of Wooler, in the county above mentioned, 
from which he was ejected after the restora- 
tion of Charles II, for declining to conform 
to the Act of Uniformity, passed in 1662. 

In Calamy’s “ History of the Ejected and 
Silenced Ministers,” a high tribute is paid 
to his piety and learning and to his patience 
under persecution. 

In 1703, shortly after his arrival in this 
country, John Lomax sought the star of his 
fate in one of the daughters of the colony. 





He married Elizabeth Wormley, a daughter 
of the Hon. Ralph Wormley and Catherine 
his wife, who was the only daughter of Sir 
Thomas Lunsford. Sir Thomas had been 
a zealous partisan of King Charles I in the 
Civil War, which made him so obnoxious to 


Parliament that he was forced to leave 
England. He came to Virginia. Here, on 
the twenty-fourth of October, 1650, he 


obtained a grant for land extending for five 
or six miles, encircling Port Tobago Bay on 
the Rappahannock River. Through this 
marriage of John Lomax with the grand- 
daughter of Sir Thomas Lunsford a valuable 
domain was acquired, which descended for 
generations to the Lomax family. 

John Tayloe Lomax, the subject of this 
sketch, on his mother’s side of the house, 
was connected with most of the prominent 
families of the State. His mother as Anne 
Corbin Tayloe had married Thomas Lomax 
of Port Tobago, while her seven sisters 
stepped each across the threshold of Mount 
Airy (Richmond County, Virginia), as a 
Lloyd of Maryland, as the wife of Francis 
Lightfoot Lee, or as the bride of her cousin, 
the Hon. Ralph Wormley, as the case might 
be, while another sister became the wife of 
Mann Page of Rosewell, who erected the 
magnificent mansion, Rosewell, early in the 
eighteenth century. Another married Lan- 
don Carter of Sabine Hall.Another, William 
Augustine Washington, nephew of George 
Washington, and the youngest sister became 
the wife of Robert Beverly of Blandfield. 

The estate of Port Tobago then, as well 
as Mount Airy and the old Octagon House, 
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Washington, D. C., are historical landmarks 
in the life of John Tayloe Lomax. Not to 
dwell too long upon these things, perhaps 
the two last—which have been recently 
described — may be touched upon in pass- 
ing. Mount Airy, the ancient home of the 
Tayloe’s, is three miles from Sabine Hall, on 
an eminence overlooking the Rappahan- 
‘nock River, and is one of the few colonial 
homes that bore the brunt of the Revolu- 
tion, the stress and strain of the Civil War, 
and managed to retain its distinction,— the 
state of preservation, never lacked by its 
broad acres, when dusky plowboys sent the 
music of the old plantation song far over 
the meadows, uphill and down-dale. Near 
the mansion house the highlands fall gently 
into a wide, low plain, which affords from 
the bowling green at the back of the house 
a lovely landscape scene, the silvery line 
of the Rappahannock and the pine-robed 
hills of Essex. In this view to the south 
the meadow lands, plain, and belts of forest 
include the area which has for centuries 
formed part of the Mount Airy estate. It 
looks to-day much as it did in 1827, when 
it was described by a French diplomat 
as an imposing edifice of granite on a fine 
elevation ; connected by covered wings. Its 
interior consists of a broad stairway and long 
center hall, numerous high-pitched rooms 
and a gallery of family portraits of the Cor- 
bins, Taskers, Platers, Ogles and Tayloes, be- 
side a conservatory filled with plants, and tall 
trees of lemon and orange. The garden is 
at the foot of the bowling green and has 
terraces and squares of old-fashioned flowers 
—the lawn in front is terraced and shaded 
by royal trees of yew. The weather-stained, 
sentinel sundial bespeaks the present 
and past, the rise and set of the sun 
the happy occupants of Mount 


upon 
Airy. 

The Octagon, Washington, D. C., was 
erected about 1779 or 1800 by John Tayloe 
of Mount Airy, father of the uncle who 
superintended the education of John Tayloe 





Lomax. It stands at the intersection of New 
York Avenue and Eighteenth Street, where 
it is regularly sought out by visitors to the 
capital. It is a fine old monument of de- 
parted splendor. Mr. Tayloe permitted it 
to be occupied by President Madison after 
the White House was burned by the British 
in 1814. The octagon room over the front 
hallway is the room in which the treaty of 
peace was drawn. It was here that Dolly 
Madison held the drawing-rooms which 
made her famous. 

The church of St. John at Washington, 
D. C., was the first building erected on La- 
fayette Square after the War of 1812, to 
which John Tayloe was by far the largest 
contributor and to which he presented the 
massive service of silver, at one time in use 
at the old church of Lunenburg, Richmond 
County, Virginia. 

John Tayloe Lomax was named for the 
uncle, with whom he always maintained the 
closest and tenderest relation. His uncle 
had an almost parental regard for him, ad- 
vancing his education and aiding him ma- 
terially after he came to man’s estate. He 
had the best advantages Virginia at that day 
afforded in academical instruction, and after 
due preparation entered St. John’s College, 
Maryland, where he graduated. During 
this collegiate course and sojourn at Annap- 
olis, he had social advantages, which that 
city notably possessed, in its society of dis- 
tinguished men and women. In the sister 
of his mother, the widow of Governor Lloyd, 
he found a kinswoman deeply interested in 
his welfare and progress. He was often at 
the fireside of the Lloyd mansion, celebrated 
for elegant hospitality, and formed friend- 
ship with men who later on were con- 
spicuous for talent. Among these were 
Philip Barton Key, Francis Scott Key, Roger 
B. Taney and his cousin, the second Gov- 
ernor Lloyd and many others. 

After completing this course of study, he 
entered upon that of law at Annapolis, and 
when qualified for the profession, he returned 
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to Virginia, was admitted to the bar and 
commenced the practice of law in Fred- 
ericksburg and the adjacent counties. From 
the start he displayed sterling qualities of 
mind, habits of industry and the most 


thorough preparation of all cases intrusted | 


to him, which at once gave him standing in 
the courts, and introduced him to the favor- 
able notice of the judges before whom he 
practiced. His love 





| the Hon. Presley Thornton of Northumber- 


land House, in the county of that name, 
who was a member of the King’s Council at 
his death in 1769. The father of Mrs. 
Lomax was Capt. Presley Thornton, who 
had a military education and served as cap- 
tain in what was known as the army of John 
Adams in 1798, organized to repel the ap- 
prehended French invasion. Of this army, 
George Washington 





for and knowledge of 
the classics, of Eng- 
lish literature and a 
critical study of the 
speeches of such men 
as Fox, Chatham and 
Burke had inclined 
him to cultivation of 
the graces of the 
English language, to 
rhetorical oratory, 
but he was diverted 
at an early day from 
this path of distinc- 
tion in his profession 
by cases of a civil 
nature, involving in- 
tricate questions of 
the law of realty, in 
the settlement of large 
estates, and the ad- 
ministration of trusts, 








was Commander-in- 
Chief. . 

About the year 
1810 Mr. Lomax re- 
moved from Freder- 
icksburg to Rich- 
mond County, in 
order to facilitate his 
practice in the courts 
of chancery. Here, 
in the War of 1812, 
he was commissioned 
an officer in a regi- 
ment raised in the 
lower counties of the 
Northern Neck, for 
the purpose of guard- 
ing that territory, ex- 
posed as it was to at- 
tack by the enemy, 
from the two great 
rivers by which, with 








which threw his prac- 
tice into the courts of 
chancery, which sat in the cities of Rich- 
mond and historic Williamsburg. Here he 
was brought into contact with the ablest 
members of the bar of his day, and here a 
friendship with the distinguished William 
Wirt of Virginia was cemented. Based upon 
mutual respect and admiration of one an- 
other’s talents, this friendship lasted through- 
out life and embraced a correspondence 
which contributed many delightful letters 
from Mr. Wirt. 

In July, 1804, John Tayloe Lomax mar- 
ried Charlotte Thornton, granddaughter of 


JOHN TAYLOE OF MOUNT AIRY. 





the Chesapeake Bay, 
itis bounded. About 
the year 1817 he returned to Fredericksburg 
and resumed the practice of law, and was en- 
gaged in the active duties of his profession 
until 1826. In April of that year William 
Wirt, having been notified of his own ap- 
pointment as professor of the School of Law 
at the University of Virginia, declined it, 
owing to his duties as attorney general of the 
United States, but recommended his friend 
John Tayloe Lomax to Thomas Jefferson and 
the Board of Visitors. This led to the visit 
of Mr. Lomax to Monticello shortly before 
the death of the great statesman, and to the 
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appointment of Mr. Lomax to the chair of 
law at the university. 

From the beginning of his career as a 
lawyer, Mr. Lomax had been a close and 
ardent student of its principles. He went 
to the bottom of its foundation, searching 
among the hard, clean gray stone, or the 
dust and debris, for the reason of things and 
was never satisfied until he found them. 
The common law of England, its history 
and growth, the statutes ameliorating, enlarg- 
ing and defining its principles, the rise and 
progress and controlling power, the remedial 
action of the courts of chancery, had all 
been subjects of research and critical ex- 
amination. He lived to see these unfold, 
apply themselves to the vast change and 
development brought about by science and 
mechanical invention in the first six decades 
of the eighteenth century. 

It was his proficiency of learning that 
enabled him to throw a search light upon 
recondite doctrine and as a lecturer to give 
a rational cast to ‘‘the most subtle dogmas 
of the common law,” and amid dry details 
to illustrate by some graphic picture of 
medizval times, in whose rigid customs 
the law took its rise, to be broadened under 
the influence of a later and higher civilization. 

In 1830, Mr. Lomax resigned the chair 
of law in the University to accept the.posi- 
tion of judge of the circuit superior court 
of law and chancery, and was assigned to 
the third district and fifth circuit, com- 
posed of the counties of Spottsylvania, Caro- 
line, Richmond, King George, Westmore- 
land, Lancaster and Northumberland. This 
constituted him a judge of the general 
court, with appellate jurisdiction in certain 
cases. This judicial appointment compelled 
his return to Fredericksburg, which continued 
to be his home for the rest of his life. His 
the territory familiar to him 
from boyhood. Every county contributed 


circuit was 


some relative or friend at whose fireside he | 
was a guest of welcome, and whose hos- 
pitality he enjoyed. 





In 1848 a special court of appeals was 
formed, composed of five judges of the gen- 
eral court, the oldest of whom was Judge 
Lomax, to relieve the Supreme Court of the 
appellate business, which had accumulated 
on its docket, and to try and determine such 
cases as might be assigned. 

In addition to his judicial labor, Judge 
Lomax taught, during the winter months for 
many years, a law school at Fredericksburg 
to which many young men resorted for in- 
struction. Among these were the Hon. 
Wm. S. Barton, Henry A. Washington, Pro- 
fessor of Law in the College of William and 
Mary, Howard Shackelford and Robert 
Montague. If he had been deservedly popu- 
lar as a lecturer during his professorship at 
the University of Virginia, he in the same 
kindly intercourse and fatherly interest in 
the students of his classes never failed to 
attach them to him personally. It may be 
said in this connection that to Judge Lomax 
and the second Judge Tucker, more than to 
any other two men, may be ascribed the 
credit of molding and educating the young 
men of their day for the Virginia bar — 
many of whom later on attained the highest 
rank in the legal profession. 

Although interested in the political move- 
ment of the time he did not aspire to or 
seek to gain office. He was eminently the 
scholar. The honors reaped by him were 
confined to his profession. In 1844 the 
degree of LL.D. had been conferred upon 
him by his Alma Mater. His “ Digest of 
the Laws of Real Property,” published in 
three volumes in 1839, brought him to the 
attention of Professor Greenleaf of the Law 
School of Harvard. These men became 
friends, and no doubt Professor Greenleaf in- 
stigated another honor, for in 1847 the 
degree of LL.D. was conferred upon Judge 
Lomax by the University of Harvard. 

The convention which framed and amended 
the constitution for Virginia in 1851, on 
application of the members of the bar 
practicing in his circuit, struck out the pro- 
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posed limitation of age in the tenure of 
judicial office by which Judge Lomax would 
have been excluded, and when by that con- 
stitution the office was made elective he 
was without opposition chosen by the peo- 
ple to continue in discharge of his judicial 
functions. 

To Judge Lomax as a judge the highest 
praise has always been accorded. He ap- 
plied the law with careful, even painstaking 
exactness. His analytical power of mind 
resolved at once the most complex case 
into simple, essential fact, with an almost 
intuitive sense of justice. His calm and 
equable nature stood by him and enabled 
him to poise steadily the scales of justice. 
If they inclined to one side or the other, it 
toward mercy. During his judicial 
career, withdrawn from the pandemonium 
of the world, living above the hurly-burly 
of politics, he sought rest and refreshment 
in the love and peace of home, and the inter- 
course of social life, and came forth from 
this environment unbiased by interest, prej- 
udice or passion to deal righteously, judge 
justly between his fellow men. Beside his 
work on real property, he was the author of 
quite an exhaustive volume on the law of 
executors and administrators, new editions 
of which were published as late as 1857. These, 
unfortunately, did not escape the fate of 
relentless war. During the evacuation of 
Richmond by the Confederates in 1865 and 
the conflagration which followed, the house 
of his publisher was consumed. Even the 
title to his work deposited in the clerk’s 
office of the Court Federal was destroyed, 
with the court records, and the publisher 
having failed to deposit copies in the Con- 
gressional Library at Washington, the loss 
became irreparable. 

He continued to exercise the discharge 
of his judicial functions until his resignation 
in 1857, when the continued illness of his 
wife appealed to him strongly for his minis- 
trations and companionship. It may be of 
interest to know something of the man- 


was 





ner of his reply, when requested earnestly 
by the members of the bar to reconsider and 
withdraw his resignation. ‘With whatever 
complacency,” he wrote, “my own con- 
sciousness, or the opinion of others, which 
you mention, may contemplate a capacity 
for the service of the bench, as yet being 
unimpaired by the hand of time, there are, 
I regret to say, weighty considerations that 
impel me and make it necessary that I 
should now retire from the duties I have 
been employed in discharging for more than 
a quarter of a century. During this entire 
period, with the exception of one court last 
month, I have never lost a single day or a 
term of any court, which was by law ap- 
pointed for me to attend in the circuits. 
“Now, however, there are anxieties of a 
domestic nature, engendered by a union of 
more than half a century, that plead with 
resistless importunity and designate home, 
its peace, comforts and consolations as the 
fit resting place at the last advanced period 
of life. This devotion of the brief remnant 
of declining age claims a sacred preference 
above the employment in public service 
during the few years that now remain of the 
official period for which I was elected.” 
However, the peace and consolation so 
much desired in the retirement of his own 
health were fated to be of brief duration. 
The peaceful prospect was all too soon over- 
clouded by the sounds of political strife 
which absorbed his attention, and pained and 
thrilled him with apprehension for his home 
and to an even greater extent Yor the future 
of the old commonwealth so dear to him. 
Throughout the winter of 1860-61 he looked 
eagerly to Washington, watching with in- 
tense interest the efforts of Mr. Crittenden 
and his coadjutors to adjust a compromise 
between the jarring factions and thus secure 
peace and preserve the Union. It was at 


this time that he sent a letter to a friend 
saying : ‘‘ My feelings all gravitate to the ‘irre- 
pressible conflict’ which is beginning and is 
likely soon to rage and with disaster that none 
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| 
can adequately foresee or estimate. Whether | 


we contemplate the miseries which are aris- 
ing within the union of these States or out 
of the union of these States, they are appall- 
ing to the mind of an octogenarian whose 
days began before the glorious achievement 
of Yorktown, the signing of the treaty of 
peace which established one independence, 
and which have since been passed in the 
brightness of unparalleled prosperity. Deep 
is the distress of soul which weighs down 
one in his old age, at the approaching pros- 
pect of destruction which may entomb his 
country before he sinks into the grave. That 
a single lifetime should survive the dura- 
tion of the liberty, peace and prosperity of 
such a country as ours is a heart-rending 
bitterness of sorrow.” In the lapse of a few 
months these forebodings were realized. 

In character Judge Lomax was preémi- 
nently and typically what he is at the present 
day often spoken of by his grandson (a 
distinguished Virginia lawyer) as, the “ dear | 
old gentleman.” In appearance he was a | 
man of fine presence and imposing stature, 
his bearing was one of the simplest dignity, 
radiated by a manner as cordial as kind. | 
His face expressed the pure goodness of 
heart which attracted to him a legion of 
friends and followers throughout his own 
State and far beyond her borders. At times 
he was full of pleasant humor, at others | 





grave without the affectation of gravity. 
He was eminently just to the character of 
every man, and where he could not com- 
mend he was silent. His was a soul and 
personality of intellectual strength, a life of 
honors fairly won. He chose that these 
gifts should adorn social life, sweeten the 
joys of domestic bliss, rather than seek dis- 
play upon the stage of public life. He held 


| a high and conscientious sense of duty, and 


the memory of it and of John Tayloe Lomax 
is cherished by many who survive, especially 
his descendants,— east, west, north and 
south, on the shores of the Gulf, along the 
Atlantic coast, and on the Pacific. 

He died on the first day of October, 1862, 
in his eighty-first year. His eyes were 
closed to all things earthly before the full 
horrors of the Civil War between the States 
could reach him. He had entered his eternal 
home before the streets of his town, and the 
surrounding heights of Fredericksburg were 
the scene of wretched strife, or the repulse 
of the army of General Burnside, when the 
storm of shot and shell destroyed the roof 
that had sheltered him so many years. 

A long, quiet life was ended peacefully 
within the radius of a hundred miles from 
the spot where he was born. He was laid 
to rest where many of his Virginia ancestors 


| repose, —modest, restful, unostentatious in 


his last sleep. 
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SOME HINTS ON PUBLIC SPEAKING. 


HEN old George Stephenson, the 
engineer, was on one of his visits at 
Drayton, Sir Robert Peel’s place, says a 
writer in the “ Law Journal,” an animated 
discussion took place between the old en- 
gineer and Dr. Buckland, on one of his 
favorite theories as to the formation of coal. 
But: the result was that Dr. Buckland, a 
much greater master of tongue fence than 
Mr. Stephenson, completely silenced him. 
Next morning, before breakfast, when he 
was walking in the grounds, Sir William 
Follett, the eminent lawyer, came up and 
asked him what he was thinking about. 
“Why, Sir William, I am thinking over that 
argument I had with Buckland last night. 
I know I am right, and that if I had only 
the command of words which he has, I’d 
have beaten him.” ‘‘ Let me know all about 
it,” said Sir William, “and I'll see what I 
can do for you.” The two sat down in an 
arbor, and the astute lawyer made himself 
thoroughly acquainted with the points of the 
case, entering into it with all the zeal of an 
advocate about to plead the dearest interests 
of his client. After he had mastered the 
subject, Sir William rose up, rubbing his 
hands with glee, and said: “ Now I am 
ready for him.” Sir Robert Peel was made 
acquainted with the plan, and adroitly intro- 
duced the subject of the controversy after 
dinner. The result was that in the argu- 
ment which followed, the man of science 
was overcome by the man of law, and Sir 
William Follett had at all points the mastery 
over Dr. Buckland. ‘ What do you say, 
Mr. Stephenson ?” asked Sir Robert, laugh- 
ing. ‘ Why,” said he, “I will only say this, 
that of all the powers above and under the 
earth, there seems to me to be no power so 
great as the gift of gab.” 
The “ gift of gab,” or the art of speaking, 





must always have an interest for lawyers as 
professional advocates. It is not merely for 
a knowledge of law that a client pays his 
lawyer. He pays him for his power of put- 
ting his case persuasively, for his courage, 
his address, his conduct of the case, —ina 
word, for his advocacy. When Stephenson 
called it the “ gift of gab,” he was using a 
popular phrase, but one which has an ele- 
ment of truth. It is a gift. The orator — 
the supreme orator — is born, not made. 
So John Bright thought, so many others 
have thought; but those who have read the 
life of Demosthenes, or Cicero, or Curran, 
or Lord Brougham, and noted the infinite 
pains which they bestowed on the cultiva- 
tion of their natural gifts and the curing of 
their natural defects, will see that there is as 
much, if not more, in art than in nature. 
We all know the stories of Demosthenes 
haranguing the wild sea waves, to familiarize 
himself with the stormy Ecclesia, of his 
putting pebbles in his mouth to cure his 
stammering; but it is not so well known 
that his first attempt to speak was a com- 
plete failure, that he shut himself up for 
two or three months together in a subterra- 
nean chamber in order to practice decla- 
mation, that he wrote out Thucydides eight 
times to form his style, that he studied all 
the best rhetorical treatises, that he recited, 
under the direction of an actor, long passages 
from Sophocles and Euripides, that he ran 
uphill daily to strengthen his lungs and his 
voice. “Sic ttur ad astra.” Unquestionably, 
all these things, the whole art of rhetoric, is 
far too much neglected by modern speakers ; 
indeed, it is not too much to say that neither 
in England nor America are there any orators 
extant as the ancients understood an orator, 
or even as Pitt or Canning, or Brougham 
understood the word. The Americans, 
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however, without being orators, are good 
speakers, better, at least, in many points 
than Englishmen; less clumsy, less con- 
fused. They may not be superior in inven- 
tion or in diction, but they possess, as their 
critic, Mr. James Bryce, admits, more fluency, 
more readiness, more self-possession. Any 
American can reel off a creditable, often an 
eloquent speech at a minute’s notice, to the 
astonishment and envy of an Englishman. 
They have more quickness, too, in catching 
the temper and tendencies of an audience, 
more weight, animation and grace in de- 
livery, and, crowning all this, more humor. 
Any rules for speaking, the result of Ameri- 
can experience, are therefore well worthy of 
consideration. Here are some:— 

1. The speaker must be in carnest. — He 
must have something to say, of course; but 
that is not all. He must have, in Carlyle’s 
phrase, a ‘‘ message to deliver,” — must be- 
lieve, or seem to believe, every word he 
utters. This is what Aristotle calls 70x) 
miorts, the power of convincing, and it is as 
true of the lawyer advocate as of the 
preacher, the statesman, or the prophet. 
The lawyer must believe in his own case, 
however bad it may be. This is where 
sometimes a good lawyer, because he is a 
good lawyer, fails as an advocate: he can- 
not argue against his convictions. 

Rule 2 is this: Never carry a scrap of 
paper before an audience. Nothing destroys 
so much the “ magnetic contact” which 
ought to subsist between a speaker and his 
audience, as reading or reference to papers. 
Spontaneity is the essence of successful 
speaking. The late Bishop of Lichfield’s 
advice to his curates on preaching was: 
“Write your sermon, read it over three 
times, throw it into the fire, and preach 
what you remember of it,” —a very good 
recipe for a speech as well as a sermon. 
Scarlett, the greatest of verdict winners, 
never prepared his speeches. He thought 
out his ideas, and trusted to the inspiration 
of the moment for the language. Had he 





merely fired off speeches at the jury, he 
would never have got on those good terms 
with them which led to his being called a 
“thirteenth juryman.” An eminent judge 
told a friend that he once lost a case on 
which he felt very sure, though his success- 
ful antagonist was a man not to be compared 
with him as a lawyer. When asked the 
reason, he said: “It was very curious; I 
had all the law and all the evidence, but 
that fellow Hale got so intimate with the 
jury that he won the case.” 

It is all very well to say this, “I never 
carry a scrap of paper before an audience ” ; 
but what is a speaker who has not got a 
good memory to do—a speaker who has 
not the copiousness and ordered intellect of 
a Pitt or a Gladstone? A preacher who 
had relied on his own resources in this way, 
once got into the pulpit, but when he found 
himself face to face with his congregation, 
his ideas vanished, his mind was a blank. 
He tapped his forehead, but in vain; his 
ideas would not come. ‘“ My friends,” he 
said, “I pity you; you have lost a fine 
sermon,” and he descended the pulpit steps. 
But all have not this equanimity. A speech, 
on the other hand, learnt by heart may be 
a splendid tour de force, but as a speech it 
must be defective. It dazzles, but does not 
persuade. Macaulay’s brilliant and highly 
finished orations are an instance. They fell 
flat in the House of Commons, as Greville 
tells, when a light, dashing, vivacious, im- 
promptu speech was applauded to the echo. 
If, then, you must have, as most must, some 
mechanical aids, p/an out— this is the third 
rule —a series of a few points as simple and 
orderly as possible, using catchwords which 
will suggest the leading thought. This 
method prompts the memory without over- 
burthening it. It was Mr. Bright’s method. 
The fourth rule is, Plan beforehand for one 
good fact, and one good illustration or anec- 
dote for each point. This brightens a speech, 
and gives body to it. But the best-laid 
plans are liable to be disconcerted, and we 
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can sympathize with the dismay of the guest 
of the evening at an American banquet as 
he heard his chosen anecdotes retailed, one 
after another, by preceding speakers. 

Rule 5 is, Speak in a natural voice, in a 
conversational way. This may be good ad- 
vice for an after-dinner speech, or the dis- 
cussion of a bill in committee of the House, 
—rhetorical rhapsodies are then out of 
place, — but it cannot be accepted as a 
general rule for speaking. It will never do 
for the highest efforts. The voice is every- 
thing in the orator, and to attain elevation 
in oratory, to touch the deeper strings of 
feeling, the voice must be nicely modulated ; 
it must vary, as Aristotle points out, with 
the theme of the speaker; it must rise and 
fall, sink or swell, vibrating in unison with 
the orator’s moods. Garrick said he would 
give £100 to say “Oh!” as Whitfield did, 
and one who heard Newman preach at Ox- 
ford could never forget the tone in which he 
uttered the word “irreparable.” The voice 
is the soul of oratory. But for the genteel 
comedy of life a natural voice, an easy, con- 
versational tone, is no doubt the best. 





These rules are good, but they omit one 
rule which Aristotle places in the forefront 
in speaking. It is to have the goodwill of 
your audience. We know how the wzsz 
prius advocate is accustomed to get this by 
administering judicious flattery to the jury, 
but this has to be done adroitly now, not in 
the Buzfuz vein, or it only disgusts. A jest 
is, perhaps, the best thing for putting a 
speaker on good terms with his audience. 
This was Sheridan’s way. He was once 
asked how it was he got on so well in the 
House. ‘I soon found out,” he replied, 
“that nine out of the ten were fools, but all 
loved a joke, and I determined to give them 
what they liked.” The consequence was a 
glow of pleasurable anticipation, seldom dis- 
appointed, whenever Sheridan rose to speak. 

“A good speech,” said O’Connell, “is a 
good thing, but the verdict is she thing.” It 
is well for the forensic orator to remember 
this. Scarlett, perhaps, knew better than 
anyone how verdicts are won, and Scarlett 
said, as a result of his experience, that the 
most useful duty of an advocate was the ex- 
amination of witnesses. 
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THE LITERARY ASSOCIATIONS OF THE TEMPLE. 


EW things can lend a charm like that 

of association with great men and 
great events; and no associations appeal 
more strongly than those with the great 
names in our literature—the names of those 
who have charmed us in our hours of ease, 
or cast a cloak of comfort round us in our 
troublous times of unrest. They surround 
us with a fascination that cannot be ana- 
lyzed, and with simple reverence we stand 
uncovered in the presence of aught that 
suggests the great man’s name. 

Though Hampstead Heath is, and always 
has been, the abode of many distinguished 
literary men, ‘“ The Temple,” lying between 
Fleet Street and the Embankment, is almost 
as closely associated with literature, teeming 
as it does with the memories of many great 
names. Brilliantly they cluster round it, 
the memory of one coming so fast on the 





association with another that at length they | 


seem like stars lost in each other’s bright- 
ness. It has little magnificence of architec- 
ture, and though most noted for its con- 
nection with the English law, much of its 
interest and fame is entwined with that of 
English literature. The buildings, dismal 


| 
} 


and murky-looking with London fog and | 


smoke, the worn flagstones, the rickety 
staircases, the sundials, the fountain, and 
the old-fashioned pumps, have all a share in 
the glory of our literature. 

It was about 1327 or 1328 that the Tem- 
ple buildings came into the hands of a 


body of lawyers from Thavies’ Inn, Holborn. | 


They took it on a lease from the Knights 
Hospitallers of St. John at a rent of £10 a 


year. That century gave two great names 


to our literature, Gower and Chaucer, and | 


both of these the Temple claims as mem- 
bers. Had one no other information, one 


would have concluded from the reading of 


Chaucer’s description of the “ serjeant of law 
ware and wise,” and of the “ gentil manciple 
of the Temple” in the prologue to the ‘ Can- 
terbury Tales,” as well as from the knowl- 
edge of law displayed throughout his writ- 
ings, that he must have been intimately con- 
nected with the legal profession. Chaucer, 
it is inferred (though Chaucer’s biographers, 
alas, do not accept the inference), was a 
member of the Inner Temple, for Buckley, 
a writer of the reign of Elizabeth, mentions 
a record of that society in which “ Geffrey 
Chaucer was fined 2s. for beating a Fran- 
ciscan frier in Fleet Street.” Gower, too, 
was a student of law, and in one place refers 
to having met Chaucer in the Temple. 
Thus early commences the connection of 
the two societies of the Temple with litera- 
ture. 

From the time of Chaucer till the reign 
of Elizabeth, English literature can present 
us with few great names, and the records of 
the Temple are equally barren. Thomas 
Sackville, Earl of Dorset, the lofty, melan- 
choly, and moral author of the “ Mirrour of 
Magistrates,” became a member about the 
beginning of Elizabeth’s reign. He was the 
founder of the Dorset family, and as Wal- 
pole called him, “the patriarch of a race of 
genius and wit.” He was an intimate friend 
of Spenser, who has dedicated a sonnet to 
him, and he is further connected with liter- 
ature by the fact that the “‘ Scholemaster ” of 
Roger Ascham was written for his children, 

The Temple, too, has its share in the 
Elizabethan dramatists, as it can number 
among its members Massinger, Ford, and 
Beaumont. Of the personal life of Massin- 
ger we know very little; but from old edi- 
tions of his works we learn that some of his 
plays were composed for the society of the 
Inner Temple, of which he was a member, 
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and that they were performed in the hall of 
that Inn. His tragi-comedy, “The Picture,” 
was dedicated ‘‘To my honoured and select 
friends of the Honourable Society of the In- 
ner Temple.” His contemporary, Ford, the 
great painter of unhappy love, was also a 
member of the Inner Temple. He does 
not appear to have depended on his literary 
work for his livelihood, but rather to have 
followed diligently the employment of the law. 
Beaumont, who collaborated with Fletcher 
in those works which vie with Shakespeare’s 
in tragic and romantic eloquence, belonged 
to the Middle Temple. Both were of high 
social status, Beaumont being the son of a 
famous judge and Fletcher the son of a 
bishop. These three are the contributions 
of the Temple to an age of great drama- 
tists. 

Though Evelyn the diarist was a member 
of the Middle Temple, and lived at 5 Essex 
Court, the other great diarist of those days, 
Samuel Pepys, cannot be claimed. Both, 
however, mention the Temple in their writ- 
ings. In 1642, Evelyn tells us, he was 
chosen comptroller of the Christmas revels 
at the Middle. He was then twenty-two 
years of age. Many years later he writes: 
“bent to see the revels at the Middle Tem- 
ple, an old but riotous custom, which hath 
relation neither to virtue nor to policy.” 
Pepys tells us of an amusing incident which 
happened in 1669. ‘‘ My lord mayor being 
invited this day to dinner at the Reader’s 
Feast at the Temple, and endeavoring to 
carry his sword up, the students did pull it 
down, and force him to go and stay all day 
in a private councillors chambers, until the 
reader himself could get the young gentle- 
men to dinner. And then my lord mayor 
did retreat out of the Temple with his sword 
up. This did make great heat among the 
students, and my lord mayor did send to 
the king, and also I hear that the drums did 
beat for the train bands; but all is over, 
only I hear the students have resolved to 
try the charter of the city.” 





“Honest Tom Southerne,” the first to hold 
up to execration the slave trade, and the 
author of The Fatal Marriage,” was entered 
as a student of the Middle Temple in 1678. 
He soon deserted the law for the profession 
of arms, and is said to have been present at 
the battle of Sedgemoor. Congreve, the 
comrade of Swift at Kilkenny school, be- 
came a member of the Middle Temple when 
he came to London, but, like Southerne 
and Rowe, soon forsook law for literature, 
and became the darling of society. Rowe, 
the author of “ Jane Shore” and “ The Fair 
Penitent,” entered the Temple in 1691. The 
study of law, however, had little attraction 
for one of such good presence and lively 
manners; and on his father’s death in 1692 
he betook himself to society and literature, 
and enriched our vocabulary with his “ gal- 
lant, gay Lothario.” Fielding, the novelist, 
had some experience of the world before 
he joined the Middle Temple in 1737, aged 
thirty at a time when he seemed to have to 
choose between being a hackney coachman 
and the career of a hackney writer. The 
record of his entry is as follows: “1 Novtis. 
1737. Henricus Fielding de East Stout in 
Com. Dorset, Ar., filius et hares apparens 
Brig. Genlis: Edmundi Fielding admissus 
est in Societatem Medii Templi Lond. spe- 
cialiter et obligatur cum,” etc. He is said 
to have studied vigorously, and often to have 
left a tavern late at night to abstract the ab- 
struse works of authors in civil law. While 
a student he gave his aid in editing a peri- 
odical called “‘The Champion” and it is 
probably of this that Thackeray was think- 
ing when he writes of Fielding, ‘with inked 
ruffles and a wet towel round his head, dash- 
ing off articles at midnight, while the print- 
er’s boy is asleep in the passage.” After 
his call he regularly attended the Wiltshire 
sessions; but he did not succeed, though he 
appears to have made many friends among 
the lawyers, as the list of subscribers to his 
“‘ Miscellanies” shows. Perhaps it was this 
connection with law which gave him some 





384 





The. Green Bag. 





claim in 1748 to be appointed a justice of 
the peace for Westminster. 

Cowper the poet entered the Inner Tem- 
ple as a student in 1748, and was called in 
1754. He was much averse to his profes- 
sion, and longed for country life and repose. 
His necessities, however, compelled him to 
follow his calling to some extent, and sub- 
sequently he was made a commissioner of 
Bankrupts and a clerk to the Committee of 
the House of Lords. Like Beaumont, he 
was of legal descent, his grandfather having 
been Spencer Cowper, a justice of the Com- 
mon Pleas. 

Of the famous literary Irishmen of the 
last century, Burke, Sheridan, Moore, and 
Goldsmith were members of the Middle 
Temple. Burke joined in 1750, but his 
health was weak, and he seems to have 
spent much of his time traveling about in 
company. He was never called to the bar, 
for his distaste for the study of law led to 
his rejection of the profession for which he 
had been destined by his parents. It is 
said that this angered his father so much 
that he withdrew his allowance of £100 a 
year. When in London, Burke always re- 
sided about the Temple, and in 1756 we 
hear of him lodging above a bookseller’s 
shop at Temple Bar. Sheridan and Moore, 
who had been together at the school of Mr. 
Samuel Whyte, in Dublin, were both mem- 
bers of the Middle Temple, but forsook 
law for literature. It was the success of the 
“Odes of Anacreon” that led Moore to take 
this step. One cannot but remark how often 
success in literature has turned aside the 
ambition for legal honors. It would seem 
that the young aspirant for fame takes hold 
of that which first holds out a hand to him. 
Moore’s nominal connection with the legal 
profession may have stood him in good 
stead, for he was made Registrar of the Court 
of Admiralty in Bermuda. “ Poor Goldy,” 


the kind-hearted and sympathetic poet and 
essayist, first entered the walls of the Mid- 
dle Temple in 1763. 


Here he lived, here he 





worked, here he died, and, by the north side 
of the church, a plain slab marks his tomb. 
He first lived for five years in Garden Court, 
and there he commenced his “ Deserted 
Village.” Forster, his biographer, writes: 
“Nature, who smiled upon him in his cradle, 
in this garret in Garden Court had not de- 
serted him. Her school was open to him 
even here, and in the crowd and glare of 
streets but a step divided him from the cool 
and calm refreshment. Amongst his hap- 
piest hours were those passed at his win- 
dow, looking into the Temple Gardens . 
as there he sat, with the noisy life of Fleet 
Street shut out, and made country music 
for himself out of the noise of the Old Tem- 
ple rookery.” He removed to No. 2 Brick 
Court in 1768, and there he lived until 1774, 
the year of his death. ‘I have been,” says 
Thackeray, ‘‘many a time in the chambers 
in the Temple that were his, and passed up 
the staircase which Johnson, Burke, and 
Reynolds trod to see their friend, their poet, 
their kind Goldsmith; the staircase on 
which the poor women sat weeping when they 
heard that the greatest and most generous of 
men was dead behind the black oak door.” 
To the same coterie of the residents of the 
Temple belonged Johnson and _ Boswell. 
They lived in the building of the Inner Tem- 
ple. ‘Dr. Johnson’s Buildings” still bear 
testimony of the great lexicographer’s resi- 
dence, where many distinguished persons 
visited him in his untidy rooms. We can 
imagine how, many a time, with his greasy 
old wig all awry on his head, and his stock- 
ings and slippers as slovenly as _ usual, he 
would drag himself, with Boswell by his side, 
across Hare Court to visit Goldsmith. And 
as easily can we imagine all three wending 
their way in the dark evenings to the “ Mitre 
Tavern,” the famous resort of that jovial com- 
pany. Boswell lived in Farrer’s Buildings, 
at the entrance to Hare Court, and it is said 
to be here that he first met Johnson, who 
found in -him a patient listener to his mighty 
sentences. 
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No one is more embued with the spirit 
and culture of the Temple than Charles Lamb, 
the charming essayist. He was born one 
year after Goldsmith’s death, in Crown Office 
Row, in the Inner Temple, facing the gar- 
dens, and lived at a later date in Inner Tem- 
ple Lane. Whatever he may owe to the 
Temple, he has amply repaid in his essay, 
‘The Old Benchers of the Inner Temple.” In 
it he has unfolded the influence on his mind 
of the surroundings of his childhood in a way 
that suggests “ how fit it was that he should 
have been planted there, a rare growth, nour- 
ished by the rich soil of the past; in the one 
place in all London where everyday life yet 
keeps something like a saving grace of an- 
tiquity.” And he tells us that no verses were 
repeated to himself more frequently or with 
a more kindly emotion than those of Spen- 
ser, beginning : — 


Where now the studious lawyers have their bowers, 
There whilom won the Templar Knights to bide. 


He has given a place in English literature to 
the sundials, with their moral inscriptions, 
seeming coevals with that time which they 
measured, and to take their revelations of its 
flight immediately from heaven, holding cor- 
respondence with the fountain of light. What 
a dead thing is a clock, with its ponderous 
embowelments of lead and brass, compared 
with the simple, altar-like structure and silent 
heart-language of the old dial! The Tem- 
ple fountain, too, is one of his sweetest memo- 
ries, ‘which I have often made to rise and 
fall, how many times to the astoundment of 
the young urchins, my contemporaries, who 
were almost tempted to hail the wondrous 
work as magic.” 

Two great names of more modern times 
will always be associated with the Temple, 
from their having immortalized it in their 
works, namely, Thackeray and Dickens. 
Thackeray began to study law in the Temple 
about 1831, when he was twenty years of 
age, for we find that a note of his, dated Hare 
Court, Temple, Dec. 16, 1831, records that 





he has just finished ‘‘a long-winded declara- 
tion about a mortgage.” There is no other 
mention of his connection with law, though 
one of his letters, in 1833, is dated from 5 
Essex Court, Temple. It is strange that this 
address was that of Evelyn the diarist. It is 
not, however, Hare Court or Essex Court 
around which Thackeray has thrown a peren- 
nial interest, but ‘‘ No. 6 Lamb’s Court,” the 
residence of Pen and Mr. George Warring- 
ton. It was here Fanny Bolton nursed Pen 
in his illness, and here afterwards came Pen’s 
mother, Laura, and the major. And it was 
under the lamp in the Court that Fanny, 
after she was turned out, used to stand weep- 
ing in the evening, listening to the family 
making merry upstairs with her hero. It 
was in the room below, too, that Miss Laura 
amused herself with Mr. Percy Silright’s 
books, wig, and scent bottles. 

Dickens has immortalized the Temple 
fountain, of which he writes so delightfully 
in“ Martin Chuzzlewit,” and roundwhich shall | 
forever cling the romance of Ruth Pinch and 
John Westlock. Many a time Ruth went 
through the square, where the fountain is, to 
meet her brother, and “ it was a good thing 
for that same paved yard to have that little 
figure flitting through it, passing like a smile 
from the grimy old houses, and the old love 
letters shut up in iron boxes in the neighbor- 
ing offices might have stirred and fluttered 
with a moment’s recollection of their ancient 
tenderness as she went lightly by.” It was 
here she met John Westlock, and nothing 
can excel the passage in which Dickens, with 
an exquisite touch, tells of their meeting. 
‘Merrily the tiny fountain played, and mer- 
rily the dimples sparkled on its sunny face, 
as John hurried after her; softly the whisper- 
ing water broke and fell, and roguishly the 
dimples twinkled as he stole upon her foot- 
steps.” When they met on another occa- 
sion, their steps turned towards the fountain, 
and when it was reached, they stopped and 
glanced down Garden Court, “‘ because Gar- 
den Court ends in the gardens, and the gar- 
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dens end in the river, and that glimpse is 
very fresh and bright on a summer day.” 
Shakespeare has made the gardens famous 
by his conception (in Henry VJ, Part I) 
that the quarrel which led to the Wars of the 
Roses took place there, the disputants Somer- 
set, Suffolk, Warwick, and Plantagenet hav- 
ing adjourned thither, as “ within the Temple 
hall we were too loud.” In these gardens, 
too, Sir Roger and Mr. Spectator used to 
walk, discoursing on the beauties in hoops 
and patches, that hovered about on the green 
lawn. The hall of the Middle Temple has 
an unique fame, in that it is the only build- 
ing now existing in which a play of Shake- 
speare was acted during the author’s lifetime. 
We learn from the diary of a member of that 
society that on February 2, 1601, “‘ at our feast 
we had a play called ‘Twelfth Night, or 
What you will,’ much like the ‘Comedy of 
Errors,’ orthe‘ Menaechmi’ of Plautus.” This 
performance was at the Readers’ Feast at 
Candlemas, and there on 10th February last 





the Benchers and their friends held a “revel” 
when “ Twelfth Night” was again acted, in the 
way it is believed to have been done in 
1601. 

To enter into a survey of those living 
writers who are members of the Temple 
would be a difficult task, so numerous are 
they. Let it suffice to say that many of 
those who are now among the successful in 
literature are claimed as members, and have 
felt, like Tom Pinch, the strange and mystic 
charm that hangs around the chambers in 
the Temple. The very atmosphere suggests 
a thought of learning and peaceful medita- 
tion, and one feels, in passing day by day 
where once the great ones trod, that their 
memories seemed to assume, as Coleridge 
says, ‘‘the accustomed garb of daily life, a 
more distinct humanity, that leaves our ad- 
miration unimpaired,” and thatthere is thrown 
around this ancient home of the Templar 
Knights a fame as fresh as the memory of 
those with whom it has been associated. 
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CHAPTERS IN THE ENGLISH LAW OF LUNACY. 


By A. Woop RENTON. 


I. 


REFORM IN ASYLUM ADMINISTRATION. 


N common with all other European coun- 

tries England has reached the present 
perfection of her system of asylum adminis- 
tration by a long, a tedious, and a painful 
process. Visit one of her asylums now, and 
you will find a reign of order, harmony 
and peace; clean, airy, and well-aired and 
commodious wards, trained attendants, 
skilled physicians, comfortable, if not al- 
ways happy, patients, an alternation of 
work, rest and amusements, a_ scientific 
classification of the inmates according to 
the nature of their maladies, and a minute 
and regular, though somewhat complicated, 
system of government inspection in full 
operation. 


Little more than a century ago every | 


item in this enumeration was_ reversed. 
Such asylums as existed were incommodi- 
ous and unclean; their inmates were hud- 
dled together without regard to age or the 
character of their ailment. No curative 
treatment was in force; the keepers were 
ignorant and brutal; the patients were sub- 
jected to a regimen of “ stripes, fetters and 
darkness,” and the state was unaware of 
what was going on. The history of the 
change from this condition of affairs to the 
present one possesses entrancing interest for 
lawyers, medical men, and students of phi- 
losophy and sociology alike. 
to trace it in this paper. 

No one can read English or continental 
medico-legal literature from the sixteenth to 
the eighteenth century without being struck 
by the constant recurrence in its pages of 
several strange ideas with reference to the 
insane. One was that insanity is a mental 
disease alone. A second was that it was 





We propose | the parish of St. Botolph, without Bishops- 





absolutely incurable. A third was that it 
came as a visitation from God on babes for 
sin. It is not difficult to understand a priori 
the inferences which these postulates would 
suggest to those who were practically con- 
cerned with the care and treatment of the 
insane. If lunacy was a mental disease 
only, if it could not be cured, if it was the 
outcome of Divine displeasure, there was no 
use in trying to cure it by ordinary patho- 
logical remedies ; indeed to attempt to do so 
would be to incur the guilt of endeavoring 
to frustrate the Almighty’s purposes, and 
the duty of the Christian was to leave the 
unhappy on compos mentis to his punish- 
ment, if not to aggravate it. When we turn 
from speculation and inference to history, 
we find these anticipations fulfilled to the 
letter. Instead of theorizing on the subject, 
let us take a few concrete instances of it, 
of which there is the highest authentication. 
They occur passim in the history of Bethlem 
Hospital and the infamous York Asylum, 
whose stories are worthy of a digression. 


BETHLEM HOSPITAL (‘‘BEDLAM”).! 


In 1247 Simon Fitz-Mary, an alderman 
and sheriff of London, granted to the Bishop 
and Church of the Order of St. Mary of 
Bethlem all his houses and grounds in 
gate, to found a Priory. In 1330 the 
Priory erected on this site is described as a 
“Hospital” to collect alms in England, 
Wales and Ireland, but whether it was then 
used for the reception of the sick, or asa 
place of entertainment and shelter —a sense 





1 For full information, see Hack Tuke’s “ History of the 
Insane in the British Isles.” 
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which the word “ hospital” then, and long 
afterwards, bore—is uncertain. In 1375 
Bethlem was seized by the Crown on the 
pretext that it was an alien or foreign priory. 
Twenty-five years later we read of six luna- 
tics being confined there, and the inventory 
of the instruments kept on the premises for 
their treatment is curious—‘“ six chains of 
iron, with six locks; four pairs of manacles 
of iron, and five pairs of stocks.” 

In 1547, King Henry VIII granted Beth- 
lem to the City of London. Even before 
this date, however, it had become known as 
“Bedlam,” and as a receptacle for lunatics. 
Tyndale, in his ‘“ Prologue to the Testa- 
ment,” before 1530, used the expression that 
it is ‘‘ Bedlam madde to affirme that good is 
the natural cause of yvell”; and about the 
same time Sir Thomas More says, “ Think 
not that everything is pleasant that men for 
madness laugh at. For thou shalt in Bed- 
lam see one laugh at the knocking of his 
own hed against a post, and yet there is 
little pleasure therein.” 

In 1555 the governors of Christ’s Hospi- 
tal were charged with the oversight of Beth- 
lem, but two years later it was united with 
Bridewell, subject to the jurisdiction of the 
citizens of London; and in the reign of 
George III this union was cemented by an 
Act of Parliament (22 George III, Ch. 77). 

In the time of Henry VIII, Bethlem Hos- 
pital is described as having been so “ loath- 
some as to be unfit forany mantoenter.” In 
the reign of Charles II, Evelyn reports that he 
saw patients in chains; and a century later 
a by no means hostile witness records that 
“the men and women in old Bethlem were 
huddled together in the same ward.” By 
the year 1674 the original premises had 
become utterly unfit for the reception of 
their inmates, and the city granted land at 
Moorfields for the site of a new hospital 
which was completed two years later. There 
was, however, little change for the better in 
the asylum regimen. Hogarth’s “ Rake’s 


Progress” gives an accurate representation 





of the miseries of life in Bedlam; and a 
poem on the famous hospital, dated 1776, 
contains these lines : — 

Far other views than these within appear, 

And woe and horror dwell forever here ; 

For ever from the echoing roofs rebounds 

A dreadful din of heterogeneous sounds, 

From this, from that, from every quarter rise 

Loud shouts and sullen groans and doleful cries. 


* * * * * 


Within the chambers which this dome contains, 


In all her frantic forms distraction reigns. 
* * * * * 


Rattling his chains the wretch all raving lies, 
And roars and foams, and earth and heaven defies. 


As late as 1815* a committee of the 
House of Commons appointed to investigate 
the condition of private madhouses in Eng- 
land found in Bethlem Hospital a poor lunatic 
named Norris secured by (1) a collar, en- 
circling the neck and confined by a chain to 
a pole fixed at the head of the patient’s 
bed, (2) an iron frame, the lower part of 
which encircled the body and the upper part 
of which passed over the shoulders, having 
on either side apertures for the arms, which 
encircled them above the elbow, and (3) a 
chain passing from the ankle of the patient 
to the foot of the bed. 


YORK LUNATIC ASYLUM. 


Let us take now York Lunatic Asylum. 
This institution was erected in 1777 to hold 
fifty-four patients. From 1777 to 1808 the 
annual death rate was nine percent. From 
1808 to 1814 it was twenty per cent. A 
controversy into which the authorities of this 
asylum indiscreetly plunged with the super- 
intendent of the York Retreat, of which more 
anon, and several other circumstances, di- 
rected the attention of the public and the 
legislature to their proceedings and a party 
committee was appointed to inquire into the 
way in which this establishment was carried 
on. This committee reported “ (1) that the 
asylum was overcrowded, (2) that opulent 


* What was practically a third Bethlem was subsequently 
erected under an Act passed in 1810. 
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patients and private patients of the physician | 


were admitted and on paying perquisites to 
the officials received careful attention to the 
neglect of the poorer patients, (3) that the 
asylum was ina state of extreme filth, and 
(4) that there was an entire absence of dis- 
cipline.” A few extracts from the report of 
this committee may be of interest. ‘No 
official visits were paid; no one except the 
governor could enter the asylum without per- 
mission from the physician. The steward,a 
man of eighty-two years of age, who had full 
powers over every servant in the house, lived 
a quarter of a mile from the asylum and was 
often prevented by infirmity from visiting it 
in the winter time. An inferior male keeper 
was intrusted with the key of the beer and 
bread. The apothecary, Mr. Atkinson, 
claimed no authority, and the authority of 
his wife was partial and contested. The back 
door was never locked and the servants might 
and did go out night and day. They took 
the cast-off clothes of the patients when they 
considered them to have been worn a suffi- 
cient time.” ‘On the night of December 28, 
1813, when a detached wing of the asylum 
was destroyed by fire, the physician was away 
attending a patient at a distance from York; 
the steward was in his house; the apothecary 
and his wife the housekeeper had gone out 
to spend the evening. Of the four servants 
left in charge of one hundred and twenty 
male patients one had left a fellow servant to 
lock them up, and was absent. His fellow 
servant had put his patients to bed a little 
before the usual hour of eight, that he might 
go to a dance; the third attendant was old 
and asthmatic, and the fourth alone was able 
to render any competent assistance.” Again: 
“In the asylum investigations concealment 
appears at every step in our progress. Three 
hundred and sixty-five patients have died; 
the number is advertised two hundred and 


twenty-one; a patient disappears and_ is 


nevermore heard of—he is said to be ‘re- 
moved’; a patient is killed, the body is hur- 
ried away to prevent an inquest. 


The public 








| 
| 


cry out that a patient has been neglected. 
There is a levy ex masse of responsible gov- 
ernors to quell the disturbance and to certify 
that the patient has been treated ‘with all 
possible care, attention and humanity.’” 

A committee of investigation desire to be 
shown the house. Certain cells in an extreme 
state of filth and neglect are omitted to be 
pointed out tothem. The governors exam- 
ined the accounts. There are considerable 
sums of which neither the application nor the 
receipt appears. The servant’s books are 
inquired for. In a moment of irritation ( ?) 
he selects for the flames such as he thinks 
it not expedient to produce. And yet every 
circumstance of concealment is imputed by 
some to mere accident, and every attempt to 
tear off the mask and exhibit the asylum in 
its true character is stigmatized as a libel or 
an indelicate disclosure. The last evidence 
as to the state of matters in York Lunatic 
Asylum with which we shall trouble our 
readers is contained in a speech delivered by 
Lord R. Seymour in the House of Commons 
on June 17, 1816. ‘Four cells,” said his 
lordship, ‘* each only eight feet square, were 
accidentally discovered though they had 
been some time concealed from the visitors. 
In these four small cells thirteen females 
were obliged to sleep every night complete- 
ly covered with filth and nastiness, and the 
very holes through which the air was ad- 
mitted were nearly filled with filth which the 
unfortunate women had no other way of get- 
ting rid of. In this house, too, it was dis- 
covered that the male keepers had access to 
the female patients, the consequence of which 
was that two patients, who bore good char- 
acters before they went into the asylum left 
it pregnant, the one by the principal keeper, 
the other by a patient.” It appears, by the 
way, that this keeper was not only not dis- 
missed, but continued to enjoy the confidence 
of the governors and on his ultimate resigna- 
tion received from them a testimony of their 
‘approbation of his conduct during a ser- 
vice of twenty-six years.” 
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LUNACY REFORM IN ENGLAND. 

It is generally assumed that England, like 
her continental neighbors, owes her entry on 
the paths of lunacy reform at the end of last 
and the beginning of this century to the 
influence of Phillipe Pinel, who gradually 
abolished the régime of “ stripes, fetters and 
darkness” at the Bicétre, and whose statue 
still the 


tourist at the gates 


confronts 





and kindness. He brought the proposal 
before the Society of Friends, of which he 
was a member, in the spring of 1792. The 
funds were provided, and in 1796 the York 
Retreat was definitely opened. The Retreat 
was conducted from the beginning on the 
principle that the utmost practicable degree 
of gentleness, tenderness and attention to the 
of the insane was, in 
the language of the 
“ British 


comforts and feelings 


> . ” 
Review, 





of the Salpétriére in 
Paris. This is, how- 
Our 
of 


administra- 


ever, a mistake. 
present system 
asylum 
tion is of purely Eng- 
lish origin. The writ- 
ings of Swift 
Defoe did something 
to create a public de- 


and 


mand for lunacy re- 








‘in the first place due 
to them 
beings, 


human 
the 
next place infinitely 


as 
and in 
the most promising 
means of effecting 
Me- 
chanical restraint was 
to alto- 
gether subsidiary 


their recovery.” 
reduced an 


place in the regimen 








form. But the ener- of the asylum; and 
gizing impulse came the emotions which 
from William Tuke, the news inspired in 
the founder of the the breasts of patients 
York Retreat, and the were. well described 
grandfather of Dr. by an_ unfortunate 
Hack Tuke, one of the man who had nearly 
most distinguished lost the use of his 
alienists of the GS. HACE TORE. limbs from being 
present day. In chained in another 


1791 the friends of a patient who was con- 
fined in the infamous York Lunatic Asy- 
lum, of which we have already given a 
sketch, desiring to visit her, were refused 
admission, and suspicion was aroused as 
to the treatment to which she was being 
subjected. The brought to 
the knowledge of William Tuke, a promi- 
nent citizen of York, and in conjunction 


incident was 


with a spectacle which he witnessed in St. 
Luke’s Hospital, London, of lunatics lying 
on stones and in chains, it filled him with an 





ardent desire to erect an institution where | 


nothing should be concealed, and where 
patients should be treated with consideration 


asylum and who, on being asked by his 
friends after a short residence in the Retreat 
what he called the place, exclaimed, ‘‘ Eden, 
Eden!” 

In 1813 Mr. Samuel Tuke published a 
‘‘ Description of the Retreat.” 
was regarded as an attack upon the York 
Lunatic Asylum. A letter in reply to it, 
signed ‘ Evigilabor,” but really proceeding 


This volume 


from the superintendent of that institution, 
appeared in the papers. A long and heated 
correspondence followed. Then a charge 
of illtreating a patient was made against the 
superintendent of the York Asylum by Mr. 
Godfrey Higgins, a magistrate. The select 
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committee above mentioned was appointed, 
and the English legislature entered upon 
a consideration of the question how the 
proper care and treatment of the insane was 
We cannot trace the legisla- 
tion that followed in detail. Practically it 
proceeded upon two converging lines, the 
one relating to jurisdiction in lunacy, the 
other to lunacy administration. With the 
former we are not here! concerned. The 
latter pursued a somewhat uneven course. 
Private madhouses had already been re- 
quired to be “licensed” by five Fellows of 
the College of Physicians. But the Fellows 
had no powerto refuse licenses and no funds to 


to be secured. 


1Tn another paper we shall give an account of the juris- 
diction in lunacy. 


prosecute offenders. Then a body of metro- 
politan commissioners with wider powers 
were appointed and permissive provision was 
made for the erection of county and borough 
asylums. At length in 1845 the present 
Lunacy Board, with its unpaid and paid 
(legal and medical) 
created, and subsequent legislation in 1853, 
1862, 1890 and 1891 established in its en- 
tirety the present system under which every 
asylum in the land is periodically visited, 


commissioners was 





mechanical restraint is subjected to the 
most stringent regulation, persons are 
detained in asylums only under judicial 


authority, and the utmost freedom consistent 
with order safety is enjoyed by all 


' patients. 


and 


THE ENGLISH BAR UNDER A NEW LIGHT. 


HE Diamond Jubilee of Queen Victoria 

was the occasion of a new departure 

by that most conservative of bodies —the 
bar of England. The Law and the Gospel in 
England have always had points of contact. 
The notwithstanding the malign 
memories which the hateful name of Jeffries 
has attached to the function, still open with 
asermon. Once a year the judge proceeds 
in state to St. Paul’s Cathedral to hear after- 
noon service, and of late years English bar- 
risters who belong to the Roman communion, 
borrowing a hint from the messe rouge which 
has been the initial act of the French legal 
year for centuries, have held a “red mass” 
of their own on the first day of Michaelmas 
sittings. But hitherto the English bar as a 
whole, which is preponderatingly Anglican, 
from the religious point of view, has taken 
part in no annual act of corporal worship. 
This reproach the Queen’s Diamond Jubilee 
has been the means of rolling away. On 
the morning of Sunday, the 20th of June, 
two hundred members of the bar attended 


assizes, 


the thanksgiving service at St. Paul’s Cathe- 
dral in their full professional costume. An 
account of the origin and details of this de- 
parture may prove of interest to American 
readers. 

As everyone knows, who has followed 
even cursorily the progress of the recent Ju- 
bilee celebrations in England, the Queen 
arrested the course of her triumphal proces- 
sion through the capital on Tuesday, June 
22, for the purpose of a brief thanksgiving 
service, which was held under the auspices 
of the primates of England and the Bishop 
of London at the foot of the great steps lead- 
ing up to the main entrance into St. Paul’s 
Cathedral. 
entirely distinct from those that were to be 
held within the Cathedral on the previous 
Sunday. But it soon became apparent that 
the public were confusing the two, and ac- 
cordingly the Bishop of London wrote a 
letter to the papers pointing out that the 


This service was intended to be 


thanksgiving service on the Tuesday was a 





mere episode or incident in the royal pro- 
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cession, and emphatically indicating that the 
real ecclesiastical thanksgiving service would 
take place in the Cathedral on the Sunday 
morning. This intimation at once accom- 
plished its object, and representatives of 
every form of English life and activity began 
to approach the Dean’s Chapter of St. Paul’s 
with a view to obtaining permission to wit- 
ness the spectacle at this juncture. 

It occurred to a learned member at once 
of the chancery bar and of the House of 
Laymen, Mr. Digby Thurman, that there 
was a favorable opportunity for initiating a 
movement which would be a worthy expres- 
sion of the loyalty not only of the bar to their 
sovereign but also the germ of an annual 
Anglican messe rouge. He suggested to the 
attorney general, Sir Richard E. Webster, 
that the Dean might be invited to provide ac- 
commodation in the Cathedral for a certain 
number of barristers at the afternoon service 
which is attended on the 20th of June (Ac- 
cession Day) every year by the judges in 
state. The attorney general cordially ac- 
cepted the suggestion but premised that be- 
in the matter a memorial 
signed by an adequate number of Queen’s 
Counsel and outer barristers should be pre- 
sented to him, requesting his intervention. 


fore he moved 


Fifty or sixty representative signatures were 
obtained without the least difficulty, and Sir 
Richard Webster preferred his petition to 
the Dean. Unwittingly that distinguished 
ecclesiastic, Dr. Robert Gregory himself, 
gave a great impetus to the messe rouge idea. 
He invited the bar to send representatives to 
the morning service, at which there would be 
not only special thanksgiving, but a high 
celebration of communion after it, instead of 
to the more prosaic state function in the 
afternoon. The offer was at once accepted, 
and the attorney general forthwith nominated 
two honorary secretaries (Mr. Wood Ren- 
ton and Mr. Digby Thurman) to make the 
necessary arrangements on behalf of the bar. 
A circular was issued, inviting barristers to 
apply for admission before a certain day and 





to state in their applications whether or not 
they desired to bring ladies with them. With- 
in a few days no less than three hundred ap- 
plications were received — Roman Catholics, 
Jews, Unitarians, and other leaders of Protes- 
tant non-conformity being among the appli- 
cants. Meanwhile matters had been develop- 
ing at the Cathedral itself. It had become 
known that the Prince and Princess of Wales 
and other members of the royal family 
proposed to attend the service. Immediately 
there rush on the space at the 
Dean’s disposal for which even the spacious 
premier Cathedral was unable to provide a 
comfortable distribution. 

The governor and company of the Bank 
of England, royal societies of endless descrip- 
tion, peers and peeresses, the heads of the 
medical profession, one and all politely but 
firmly insisted on seats being allotted to them, 
with the result that in the long run the Dean 
was obliged to restrict the accommodation 
of the bar to two hundred tickets (one hun- 
and fifty with, and fifty without, ladies). It 
remained for the secretaries to stem the tor- 
rent of applications, allot the available 
tickets, and satisfy unsuccessful applicants as 
best they might. A notice was at once in- 
serted in the papers stating that the list was 
closed. But forensic impetuosity was not to 
be restrained by paper barriers. Written 
and personal applications flowed in by fifties 
a day and soon the list had reached the 
goodly number of seven hundred. Then 
came the distribution. The principle adopted 
was simple and equitable. The 
closed against the four hundred “ after-time 
applicants with rigor. Among the three hun- 
dred that remained priority was assigned to 
Queen’s Counsel and to the signatories of 
the original memorial to the attorney general, 
and then the applicants were taken in strict 
order of seniority, a process which included 
those who were called to the bar in 1876. 
For some days after the final allotment of 
tickets, however, the waves of forensic excite- 
ment continued to surge with considerable 


was a 


gates were 


” 
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violence, a fact which, although attended 
with temporary inconvenience, is full of good 
hope for the success of the Anglican messe 
rouge, which it is now proposed to establish. 


The actual ceremony in the rendering -of | 


which the bar took so prominent a part was 
one that will live forever in the memories of 
those that witnessed it. 

Soon after matins (the hour for which had 
been altered from 10.30 to 8 A.M. to make 
way for the thanksgiving service) had ended, 
members of the bar in robes or carrying 
their robes in the blue or (in the case of 
more distinguished juniors) red bags of the 
bar might be seen hurrying up the steps of 
the Chapter House which the courtesy of the 
venerable Wm. Macdonald Sinclair, the 
Archdeacon of London, had placed at their 
disposal for the purposes of robing and form- 
ing the procession. Queen’s Counsel arrived 
for the most part in their robes (they 
were dressed in full court costume, — long 
bottomed wigs and silk stockings and 
buckles). 

Exactly at quarter to ten the procession 
was marshaled and before the hour had 


struck it had started for the Cathedral. The 
sight was a quaint and imposing one. First 


came two stewards and the secretaries with 
badges consisting of the arms of their respec- 
tive Inns of Court, then the attorney general 
(Sir Richard ‘Webster) and the solicitor 
general (Sir Robert Finlay), who wore richly 
‘tufted gowns ” to distinguish them from the 
rank and file of the Queen’s Counsel who fol- 
lowed them, walking two abreast. The rear 
was brought up by one hundred and sixty 
junior barristers marching four abreast. The 
picturesqueness of the scene was enhanced by 
the fact that the junior barristers who held 
the doctorate of laws of any British univer- 
sity wore the scarlet robes to which their de- 
gree entitled them. In fact as well as in 
name it was a messe rouge. Every variety of 
robe was there, not the least curious being 
the close-fitting white and scarlet gown of 


the LL.D. degree of St. Andrew’s University, | 





worn by a gentleman who was called to the 
bar so far back as 1849. 

At the top of the steps which lead up to 
the main entrance into the great Cathedral 
the procession was met by the Rev. Minor 
Canon Kelly (who was master of the whole 
ceremonies and deserves the highest credit 
for the manner in which he discharged his 
task) on behalf of the Cathedral authorities 
and conducted straight up the central aisle 
to the seats reserved for the bar under the 
dome on the right side facing the high altar. 
On the left side were seated the ladies ac- 
companying members of the bar. 

The spectacle was brilliant in the extreme. 
Every inch of space in the vast building was 
crowded to the uttermost. The altar and 
standard lights were burning. Behind them 
rose the lofty reredos with its central crucifix 
and images of Our Lady and St. Joseph. 
In a specially reserved seat within the sa- 
crarium sat Archbishop Antonios of Fin- 
land, who was sent by the Holy Synod of 
Russia to represent the Russian Church at 
the Jubilee celebrations and the Lambeth 
Conference, and whose presence testified with 
marked emphasis to the rapidity of the 
strides with which the Eastern and Anglo- 
Catholic churches are advancing towards in- 
tercommunion. 

Suddenly, however, reflections on matters 
of this kind were arrested by a new sensation. 
From the corridors sounded forth the first 
notes of the processional hymn (“ O King of 
Kings, whose reign of old”), and in a few 
minutes the choir filed slowly up the main 
aisle into the chancel, followed by the Dean 
and Canons, the Bishop of London, the 
Archbishop of Canterbury, before whom the 
processional cross was carried, the Prince 
and Princess of Wales and the other mem- 
bers of the royal family. 

The thanksgiving service was commend- 
ably brief. It consisted only of a few prayers 
and antiphons. Then the Bishop of London 
preached a sermon of unusual length on the 
text, ‘‘ Honor all men; love the brother- 
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hood; fear God; honor the King.” 
Creighton is one of the most accomplished 
ecclesiastics in the Anglican church. His 
“* History of the Papacy” is one of the few 


| 
Dr. 


great historical treatises which the past | 


quarter ofa century has produced, and in his 
short tenure of the onerous episcopate of 
London he has shown himself to be a most 
competent administrator. Moreover, while 
the primary function of a bishop is not to 
preach but to govern, Dr. Creighton has taken 
a high place among Anglican preachers, al- 
though without rising to the supreme level 
occupied by men of the stamp of Father 
Stanton of St. Alban’s, Holborn. His ser- 
mon on Jubilee Sunday was rather under his 
ordinary standard, however, although one 
brilliant passage in which he traced the gradual 
development of the warrior into the con- 





| 
| 


| 


stitutional sovereign, as the various functions 
of government became specialized and decen- 
tralized, must be excepted from this criticism. 

At the close of the sermon the Bishop pro- 
ceeded to his throne in the choir and as- 
sumed his cope and miter and then the clergy 
grouped themselves round the altar, after 
which the choir sang the Ze Deum to music 
which was specially composed for the occa- 
sion by Dr. Martin and which is universally 
regarded as a contribution of permanent 
value to English musical literature. A high 
celebration of communion to which the 
Prince and Princess of Wales remained (of 
course without communicating ) followed, the 
Bishop being celebrant, and the historic 
service ended with the benediction pro- 
nounced by the Bishop, holding his pastoral 
staff in his left hand. 
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JOAN OF ARC AND BLUEBEARD. 


By R. VasHon 


HAT a pair! How different in life, 
and yet how alike in their death! 
Companions for a time —toiling for their 
country side by side, each honored by the 
king of France, each permitted to quarter on 
a coat of arms the royal fleur-de-lis, — soon 
parted: each falling beneath the Church’s 
ban and dying the selfsame terrible death. 
The maid, and the debauchee. The peasant 
born, the scion of the noblest stock in France ; 
the untutored girl, the man of unusual cul- 
ture and deep learning! Heroes both; each 
tried, condemned, executed by the same 
church for the same crime, nominally; yet 
the one rising Phoenix-like from her ashes, 
with memory adored and fame sanctified ; the 
other ever detestable and detested. Leg- 
ends and stories innumerable, resting like a 
halo of light and honor about her life and 
visions, the Maid of Orleans, — called by her 
soldiers ‘“‘ The Saviour of France,” “‘ Victory’s 
Sweetheart,” “The Page of Christ,” ‘The 
Daughter of God,” and to-day well-nigh 
deemed a saint. Legends and stories in- 
numerable, resting like black and lurid clouds 
around his deeds and works, Gilles de Rais,— 
Marshal of France, the Bluebeard of fable 
and tradition. 

All know of the birthplace and lineage 
and early life of Joan of Arc; ignorant of 
books was she, but skilled in caring for the 
kine and in the mysteries of the needle; 
strong in frame and firm in mind, yet deeply 
religious and submissive to the mystic voices 
of her heavenly visitants, St. Catherine and 
St. Margaret, end the glorious Archangel 
Michael. 


De Rais, seven years her senior, was of 
the noble stock of Montmorency and Craon, 
allied with all who weré illustrious in the 
west of France, the head of the baronage of 





ROGERS. 


Brittany. Wealthy, possessed of broad acres, 
early married to a great heiress. At sixteen, 
already a valiant knight. A man of unusual 
culture, with restless curiosity and search for 
the knowledge to be found in books, de- 
lighting in rich bindings and illuminations, 
passionately fond of music and the drama, 
yet of a fiery nature which ran riot, he 
grew up devoured with the wildest ambitions, 
abandoned to sensual excesses of every kind 


| and with passions unrestrained and untam- 


able. 

Let us glance at the bright and pleasant 
pictures we possess of the low-born maid and 
the knightly cavalier in the times when their 
stars were in the ascendant. France was ly- 
ing helpless, hopeless, well-nigh in despair, 
beneath the conquering hand of England ; her 
treasury was exhausted, the soldiers unpaid 
and disbanded, the king, — in some strong 
castle far away from the enemy, spending his 
days in idleness and his nights in debauchery, 
or both in melancholy broodings over his 
woes and meditating the desertion of his 
realm. For three generations England had 
been making France a battle-ground ; when, 
early in 1429, the English army besieged 
Orleans, intending to force the Loire and 
drive the unhappy Charles still further back, 
all seemed to promise well to the English 
arms, the people of Orleans had well-nigh 
abandoned all hope. At the end of April, 
however, relief came, and at the head of 
the succoring army rode a girl of eighteen, 
well proportioned, above the common height 
of women, with dark, expressive, melancholy 
eyes (which exercised an_ indescribable 
charm), a lofty forehead, small hands and feet, 
her voice powerful yet of great sweetness ; her 
manner possessed dignity and grace, repelling 
familiarity, yet softening and subduing the 
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boldest soldier; vigorous, agile, graceful, she 
sat on her white war-horse straight as a lance, 
clad in armor of the finest steel, plated with 
silver and ornamented with many designs, 
and polished like a mirror; upon her head 
tossed the plumes of a helmet, her sword had 
lain for ages beneath the altar of St. Cather- 
ine at Fierbois, and its whereabouts had been 
revealed to her by those strange voices that 
had urged her to come to the rescue of her 
king and country; before her went her pen- 
non, an angel offering a city to the Blessed 
Virgin. Beside this wondrous maid rode 
Gilles de Rais, specially commissioned by the 
king to watch over the safety of Joan, to- 
gether with many other noble and valiant 
lords and esquires, captains and_ soldiers. 
Her presence was a very savor of life unto life 
to her fellow countrymen, and a savor of 
death unto death to their foes; she was as 
the cloud in the wilderness, a light to her 
friends, a threatening portent to her enemies. 
Courage sprang up in the hearts of the 
French, the English knees waxed faint. 
Though she was within two bow-shots of the 
English siege-works she was allowed to pass 
into the beleaguered but now rejoicing city. 
Quickly the siege was raised; to the rescued 
Orleanists she was an angel of deliverance, to 
the discomfited Bedford she was ‘‘a Des- 
ciple and Lyme of the Fiende, that used fals 
enchantments and Sorcerie.” 

From victory to victory she lead (urged, 
we should perhaps say) the Dauphin’s forces, 
and at length dragged, well-nigh against his 
will, the irresolute Charles to Rheims to be 
crowned. In the grand old cathedral of that 
city she stood beside the altar during the 
coronation, while her much-loved prince was 
being anointed with the holy oil; her banner, 
emblazoned with the image of the Father 
throned on the clouds,—the world in His 
hand, angels at His feet presenting lilies, and 
bearing the simple legend ‘ Jesus-Marie,” 
was inher hand. The faithful Gilles de Rais 
was at her side. 

A few weeks later, when her sun was _ be- 


| war, still he offered £10,000 for her. 


| 


! 


ginning to go down at noon, Joan and the 
Marshal Rais were in the foremost ranks at 
the unsuccessful assault on Paris, and though 
her standard-bearer was shot dead _ beside 
.her and she herself wounded in the leg, and 
night was fast coming on, she declined to 
retreat and stoutly refused to leave the ditch 
where she had planted herself, and had to 
be carried off by some of her comrades by 
main force. 

On the 5th of May, 1430, the Maid was 
taken prisoner while leading a sortie to re- 
lieve the town of Compeigne, which was in- 
vested by the Duke of Burgundy’s followers. 
The Bastard of Vendome, a follower of Jean 
de Luxembourg, was her captor. Great were 
the rejoicings among the Burgundians and 
English. According to the rules of war she 
might have been ransomed by her friends. 
The English resolved to prevent this at all 
hazards. To them she was a witch who had 

triumphed by her sorceries ; they must lessen 
her influence and have her condemned by 
the Holy Church and the Inquisition for her 
sins in defeating them through the aid of 
the devil; the charge of witchcraft has sent 
hundreds of thousands quickly to the grave. 
Pierre Cauchon, Bishop of Beauvais, in whose 
diocese the poor Maid had been captured, 
was chosen by the English council to obtain 
her from her actual captors; he demanded 
her that she might be tried for sorcery, 
idolatry, invocation of the devil, and other 
matters involving the true faith. Although, 
he said, owing to these charges against her 
she ought not to be accounted a prisoner of 
(The 
price at which, according to the custom of 
France, a king or royal prince could be 
bought from his captors.) John of Luxem- 
bourg agreed to sell Joan for this if the 
amount were paid in cash and an annuity 
likewise secured to the Vendome. It was 
not until the autumn that the money was 
raised by the estates of Normandy and paid 
over. Meanwhile, although to their eternal 
disgrace be it spoken, neither Charles, to 
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whom Joan had given a crown, nor his | 
generals, whom she had led to victory time | 
and again, did aught to succor or rescue | 
her; twice, however, had she well-nigh es- | 
caped her English enemies. Once she suc- 
ceeded in bolting her guards into her cell at 
Beaulieu, but, alas, was spied and caught by | 
the porter; and afterwards, in despair, when | 
she knew she was to be handed over to the | 
English, she jumped from the wall of Beau- | 
revoir. The shock stunned her, and when she | 
came to her senses again her enemies had 
her safe. 

Joan’s first experience of the law was 
when, at the early age of sweet sixteen, she | 
appeared as a defendant in a breach of | 
promise case. An honest citizen of Toul | 
had sought her in marriage, and her parents 
favored his suit; but her “‘ heavenly voices ” 
told her that God had destined her for higher 
things than to be wedded to a clown, so she | 
was resolved to remain a virgin until her 
work was done, and refused to listen to her 
suitor. He, backed by her parents, cited 
her before the judge at Toul, to compel 
her to fulfill the marriage promises made, 
as he asserted, years before. This “ mar- 
velous child” (as the judge called her), 
was nothing daunted, but trudged bravely 
the seventeen miles from her village home 
in Domremy to the place of trial, whither 
her neighbors had flocked to hear the evi- 
dence. (Such trials were as interesting to the | 
men and women of the fifteenth century as | 
to those of the nineteenth.) Joan’s “‘ voices” 
promised her success, so she had no counsel | 
to help her; she herself cross-questioned the 
too ardent lover and riddled to pieces his 
evidence of the betrothal and promise of 
marriage, then gave her own testimony under 
oath, modestly, calmly and easily. Counsel 
for the poor man sought to address the 
court, but the judge refused to listen, dis- | 
missed the case and complimented the Maid | 
upon her wisdom and tact. 

(En passant we may say that actions for | 


breach of promise or contract of marriage | 


brought by the deluded man against the 
designing woman were not unknown in Eng- 
land in those early days. The records tell 
of a poor law-student who complained that 
he was asked to take to wife one Elizabeth 


| Morgan, with whom he should have in hand 


one hundred marks in ready money; that 
upon such promises he resorted to the said 
Elizabeth to his great cost and charges, and 
delivered to her many tokens; and he sought 
the aid of the court to have these tokens 
back again, and to have full recompense for 
the great cost and charges to which he had 
been put through his manifold journeys 
taken to visit her. Men can never hope for 
justice when plaintiffs in such actions, unless 
and until the judges are women, the coun- 


_ sel, Portias, and the jurymen are all Graces 


and Muses.) 

Speedily after the English had obtained 
her, poor Joan was taken to Rouen for trial. 
Here she was confined in a tower of the 
citadel, in a room but feebly lighted by a 
slit in the twelve-foot wall just wide enough 
to shoot an arrow through. Her enemies, 
not content with her being shut up within 


| this somber mass of masonry, and watched 


by half a dozen common soldiers, had her 
feet chained and fastened to her bed. An 
iron cage was provided in which to keep 
her sitting upright chained by neck, hands 
and feet, but it is not in evidence that this 
dreadful machine was used. She was ever 
subject to the taunts and insults of her 


| . 
| watchers; at times assaults were made upon 


her honor, and once the English Earl of 
Stafford drew his dagger to kill her. Again 
and again she pleaded to be taken to an 
ecclesiastical prison, where at least her honor 
would be safe. The wretched girl deemed 
the male attire she wore her best protection 
against outrage. 

Cauchon claimed jurisdiction over Joan, as 
she was taken prisoner within his diocese. 


| Strictly he could only sit in judgment in his 


own territory, and this he dare not attempt 
as Beauvais was in the hands of the French 
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party. After considerable hesitation, the 
Chapter of Rouen issued letters authorizing 
Cauchon to proceed to trial in their city. 
The English thereon handed her over to the 
tender mercies, and they were indeed cruel, 
of Cauchon; the proclamation doing so 
(dated January 3, 1431) recited the crimes 
of which she was accused and stated plainly 
that the English Government would retake 
her into their custody in case she should 
not be convicted of the aforementioned 
crimes. Her fate was decided, die she must. 
Cauchon had a number of assessors, theo- 
logians and jurists associated with him; 
sometimes forty or fifty were present at the 
proceedings, at other times not more than 
half a dozen, many were from the Univer- 
sity of Paris, others local churchmen. Not- 
withstanding that the judges were legion, the 
Inquisitor General of France had to be pres- 
ent himself or by deputy, or else all the 
steps taken would be null and void. The 
Inquisitor himself was otherwise engaged, 
and his deputy had a very tender con- 
science, and weeks passed ere he consid- 
ered himself at liberty to sit at the trial. 
He took the point that he was only com- 
missioned to act in the diocese of Rouen; 
that while geographically Joan’s trial was 
being held in that diocese, still juridically it 
was being held in the diocese of Beauvais, 
and there he had no authority. 

Joan’s trial (according to the custom of the 
land) consisted of two parts: first, the in- 
quest, or informatio preparatoria, a general 
and wide-reaching investigation and search 
for evidence, the material found being used 
in framing the indictment, and then in prov- 
ing it; secondly, thetrial proper, or processus 
ordinarius, when it was considered whether 
the evidence was sufficient to prove her 
guilty. She first appeared before her judges 
on January 9, 1431, when she was charged 
with dealings with familiar spirits of a wicked 
nature, with magic, with dancing round a 
fairy-tree in far-away Domremy days, with 
having a sword and banner of supernatural 





nature, with the use of charms, with wearing 
men’s clothes, using unwomanly exercises 
contrary to Holy Writ, with attacking Paris 
on a high festival, with attempting her own 
life at Beaurevoir, with having stolen a 
bishop’s horse, with pretending to work 
miracles, especially bringing back a child to 
life. 

Seven weeks had passed since her first 
appearance, when she was brought again be- 
fore her judges to be questioned at length 
upon these charges. Her irons were taken off. 
She looked pale and shabby as she, a simple, 
truthful girl of nineteen, stood before abbots, 
priors, canons, doctors of the law, to answer 
for her life. Her shrewdness, adroitness, 
good humor, wit, were wonderful. Al- 
though by the law of the Church, being 
under twenty-one, she was entitled to counsel 
to aid and advise her, none was allowed to 
help her; her ‘“ voices” were her only coun- 
selors. She obstinately refused to be sworn 
to unconditionally answer the questions 
put to her. “I do not know what you will 
ask me; perhaps it may be about things I 
will not tell you,” said the Maid; and at 
last her judges had to be satisfied with her 
oath to reply to all questions touching her 
faith and matters bearing upon the trial, and 
nothing else. She was questioned at tedious 
length anent her early life and associates, 
her knowledge of religion and faith, her 
voices and military career, the fairy-tree and 
the magical fountain, her dress, and why she 
would not marry. At times, half a dozen 
questions were hurled at her at once. ‘“ My 
good Lords, one at a time,” would be the 
answer. ‘ When St. Catherine and St. Mar- 
garet came to her did they speak one after 
another, or both at once? how did Joan 
know them apart, were they dressed alike? 
were they of the same age, did they wear 
their hair long, had they arms and legs, did 
they wear ear-rings? was there an angel 
above Charles’ head when she first saw him 
at Chinon?” These and such like questions 
were flung at her for six long days. Many 
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a time she answered these fools according 
to their folly. One Beaupere, a learned doc- 
tor of theology, asked, ‘‘ Did St. Margaret 
speak English?” ‘‘ Why should she, since 
she is not of the English party?” was the 
quick response. ‘“ Did these saints hate the 
English?” ‘They love those whom the 
Lord loves and hate those whom He hates,” 
answered Joan. ‘ Does the Lord hate the 
English?” ‘ Of the love, or the hate of the 
Lord for the English I know nothing. I 
only know that they will be put out of France, 
save those who are killed here.” ‘ Was St. 
Michael naked? ” he asked. ‘ Do you think 
the Lord has not wherewith to clothe his 
angels?” she rejoined. ‘“ Did he have hair?” 
asked the learned theologian. ‘‘ Why should 
it have been cut off ?” answered Joan. Beau- 
pere pressed for information as to the out- 
ward state of the Archangel’s head till the 
girl replied that she knew naught about it. 
“Joan,” said the Bishop, ‘“‘do you believe 
yourself in a state of grace?” This seemed 
a poser, for if she should answer,“ Nay,” she 
admitted that she was not an instrument such 
as God would use; if ‘‘ Yea,” she committed 
the mortal sin of pride and thus belied her 
assertion ; with heavenly wisdom she replied, 
“If I am not, please God may make me so. 
If I am, may God so keep me.” 

Now, Cauchon had a committee of the as- 
sessors appointed to make a digest of the 
answers given. When this was done he 
named another small committee with whom 
he went and baited the poor girl in her 
miserable cell, traversing ever in a circle, 
asking the same questions about her voices, 
and her dress; Would she give it up? 
“Promise me that I shall hear mass if I 
dress like a woman, and I'll answer,” was 
her frequent reply. 

A wretch, called Loiseleur, was often in 
her cell. A canon,a chum and tool of Cau- 
chon, he feigned himself her friend and led 
her on to talk of various matters. The bishop 
had intended the notary to listen in an ad- 
joining closet and take down what Joan said, 





but the lawyer was not as black as the bishop 
or the canon, and refused to do such foul 
work. 

At last she was pressed if she would sub- 
mit to Holy Church as to whether she had 
been right or wrong. To her the Church 
appeared to be Cauchon and his associates ; 
how could she give the lie to all her life by 
submitting to their judgment? After con- 
sidering this for some days she offered to 
submit to the Lord, who sent her, to our 
Lady and to all the blessed Saints in Para- 
dise. Unfortunately not one of these were 
among her judges, and few of her judges 
were ever likely to be with those holy ones. 
Cauchon explained the difference between 
the Church triumphant (to which she wished 
to appeal) and the Church militant, to which 
he and his friends belonged. ‘Would she 
submit to the Pope?” ‘*Take me to him 
and I’Jl answer.” She would not submit to 
the Church if it should order her to abandon 
what the Lord had told hertodo. This she 
would submit only to God. 

On the 18th of March the preliminary in- 
quiry was finished. All she had said was read 
over to Joan and she acknowledged the gen- 
eral correctness of the report. Estivet, the 
prosecuting attorney, now prepared a digest 
of it, and this made what we would call the 
indictment. Cauchon pronounced it suffi- 
cient to put her on her trial. There were 
seventy articles, or counts, in the indictment. 
Some eight of these were by way of intro- 
duction and conclusion; four referred to the 
use of charms in her youth; six, to the wear- 
ing of men’s clothes; three, to her political 
and military conduct; five, her arms and 
banner; three, her leap at Beaurevoir; a 
dozen, her visions and voices; one, her re- 
fusal to submit to the Church; others, her 
life in different places, her conduct towards 
her early suitor, her boastfulness, her pre- 
sumptuousness and love of riches. 

Nearly every count was followed by state- 
ments taken from Joan's evidence, but these 
statements were far from admitting the 
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charge; in fact, in most cases they were ab- 
solute denials. One by one, poor Joan had 
to answer these charges; 
would refer her judges to what she had al- 
ready said, at others she would seem to be 
wearied of the whole affair, and would say she 
left allto God. After many days thus spent, 
Cauchon, and a few assessors chosen by him- 


sometimes she 


self and of his mind, prepared twelve new arti- 
clés, which might be called a special verdict. 
Facts, or what were taken as facts, were sim- 
ply stated upon which the court might say of 
Joan, guilty or not guilty. 
some support from her own testimony, but 


Each article had 


was so drawn as to give as much unfavor- 
able impression as consistent with literal 
truth. 
of angels and saints, to the sign 
Charles, the crown brought by St. 
to her recognizing saints and angels, to her 
belief in them, her prophecies and recogni- 


They referred to her stories of visions 
given to 


Michael, 


tion of persons under the guidance of the 
voices, to her wearing men’s clothing and 
short hair, and taking the sacrament while 
thus clad; they made mention of her signing 
her letters with a cross and the word “ Jesu,’ 
or ‘* Maria” (poor thing she could not write), 


’ 


of her almost breaking her parents’ hearts 
by leaving her home and promising Charles 
his kingdom, saying that she did all by com- 
mand of God; of her leap for life and liberty 
from Beaurevoir, of her assertion that St. 
Catherine and St. Margaret had promised her 


paradise did she preserve her virginity, that | 


these worthy saints spoke French and not 
English; her veneration for her celestial visi- 
tants, and belief that they came from God, 
as she believed in Christ and his passion, and 
her refusal to obey the command of the 
Church, if contrary to the pretended com- 
mand of God through her voices. Copies of 
these articles were submitted to fifty-eight 
learned experts, besides the Chapter of Rouen 
and the University of Paris, and they were 
asked to say if the words of Joan appeared 
to contradict the true faith, Holy Scripture or 
the decisions of the Church, or did her acts 


: 
| 
| 
| 
| 











appear scandalous, rash, seditious, criminal, 
immoral or offensive in any way. 

Weeks passed ere the decisions were re- 
ceived from all those consulted. Meanwhile 
there was no peace for the poor victim; sick 
though she was in body and mind, still Cau- 
chon and his satellites were continually visit- 
ing her cell, worrying her over the question 
as to whether her voices were those of saints 
or devils, as to her dressing like a man, her 
obstinacy in refusing entire and absolute sub- 
mission to Holy Church. 

The Chapter of Rouen deemed her a here- 
tic because she would not submit, and nearly 
all the persons consulted said she was guilty ; 
still the University remained silent. 
Cauchon wanted to secure her submission 
that she might appear to the world as a self- 
confessed impostor or witch. He thought to 
obtain this by rousing Joan’s fears. He had 
her brought into the donjon of the castle, 
where stood the rack and other implements 
of torture. He asked her to tell the truth on 
those matters about which she had lied under 
her examinations, and told her that the men 
who stood by were ready to put her to torture 
so as to bring her back to the ways of truth 
and salvation. “ In truth,” said the poor girl, 
“if you tear me limb from limb, and make my 
soul leave my body,I will tell you nothing 
but what I have told you already, and if I 
shall say anything else hereafter, I will al- 
ways declare that you made me say it by 
force.” Her voices told her to leave all her 
deeds to God. She was taken back to her 
wretched cell, the dread of the rack being now 
added to her other pangs. A few days after, 


Now 


| the Holy Bishop submitted to thirteen of the 


assessors whether or not torture should be 
Fortunately for the reputation of her 
judges only three voted in favor of it. The spy 
who had wound himself into the confidence 
of the Maid advised that it would be well to 
torture her for the healing of her soul! 

Do not let us blame the Inquisition alone 
for the use of these hellish means of making 
the poor accused testify against himself. Tor- 


used. 
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ture was used in ancient Rome,—the rack, 
leader balls, barbed hooks; in England, the 
rack, the scavenger’s 
gauntlets, the cell ‘little ease,” even in 
Elizabeth’s days. In Scotland, the rack, the 
thumb-screw, pilniewinkie, the boot, the 
cashielaws, the long vines, the narrow bore. 
Spain, France, Italy, all had their peculiar 


daughter, the iron | 


and national modes. The ingenuity of man 
was exercised to the utmost to find new 
modes of torturing his fellow. One writer 
enumerates no less than six hundred different 
instruments invented for this fell purpose. 
Throughout civilized Europe Justice blinded 
her eyes to the writhings, and shut her ears 
to the groaning of her victims. 





SAMUEL JOHNSON ON LAW AND THE LAWYERS. 


T has been said, says the “ Law Times,” 
that few books contain so many “ good 


| 
| 


advices” as Boswell’s “ Life of Johnson” — | 


a circumstance that doubtless gives the rea- 
son for the notice that Johnson still pro- 
cures, and from no one more than barristers 
of “light and leading,” In his 
lifetime, Johnson may have supposed that 
he would obtain an unconscious forensic 
canonization from leading barristers in chan- 
cery, for it is certain that references to law 
and lawyers abound in Boswell’s pages. One 
may be pardoned for quoting Johnson's 
short prayer before the Study of the Law, 
which, as Boswell says, is ‘“‘ truly admirable ” : 
“ Almighty God, the giver of wisdom, with- 
out whose help resolutions are vain, without 
whose blessing study is ineffectual; enable 
me, if it be thy will, to attain such knowledge 
as may qualify me to direct the doubtful and 
instruct the ignorant, to prevent wrongs and 
terminate contentions, and grant I may use 
that knowledge which I shall attain to thy 
glory and my own salvation, for Jesus Christ's 
sake.” 

It is perhaps a somewhat melancholy illus- 
tration of Johnson’s own saying as to the 
frailty of intention, that, after having contem- 
plated a forensic course in so truly an admir- 
able spirit, he should never have had the 
resolution to engage in it. It is more singu- 
lar that Johnson should never have become 
a lawyer, since, to parody a phrase of Junius, 


in the courts. 











some people are bigoted in politics who are 
infidels in religion. Johnson was almost a 
bigot inlaw. There he freely avowed on one oc- 
casion: ‘I would rather have chancery suits 
upon my hands than the cure of souls.” Of 
one statute at least Johnson had a singular 
appreciation; he declared, “ The hadeas cor- 
pus is the single advantage which our govern- 
ment has over that of other countries.” On 
the subject of the judicial functions, Johnson 
expressed himself frequently and freely. On 
the subject of judicial malversation, Boswell 
relates the following: ‘‘ Next day we talked of 
a book in which an eminent judge was ar- 
raigned before the bar of the public as hav- 
ing pronounced an unjust decision in a great 
cause. Dr. Johnson maintained that this 
publication would not give any uneasiness to 
the judge. ‘For,’ said he, ‘either he acted 
honestly or he meant to do injustice. If he 
acted honestly, his own consciousness will 
protect him; if he meant to do injustice, he 
will be glad to see the man who attacks him 
so much vexed.’” 

Johnson made the following interesting 
observations on Lord Bute’s establishing the 
judges in their places for life by Act of Par- 
liament, instead of their losing them at the 
accession of a new king. Johnson said: 
“Lord Bute, I suppose, thought to make the 
king popular by his concession; but the 
people never minded it, and it was a most 
impolitic measure, There is no reason why 
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a judge should hold his office for life, more | 
than any other person in public trust. A 
judge may be partial otherwise than to the 
Crown; we have seen judges partial to the 
populace. A judge may become forward 
from age. A judge may grow unfit for his 
office in many ways. It was desirable that 
there should be a possibility of being de- 
livered from him by a new king. That is now 
gone by an Act of Parliament ex gratia of | 
the Crown.” It is curious to note that John- 
son denounced this measure affecting the 
judges even more vigorously than Junius. An 
anonymous writer, Zeno, having urged it as 
one of the merits of Lord Mansfield that he 
had made the judge independent of a demise 
of the Crown, Junius wrote: ‘ First, then, the 
establishment of the judges in their places for 
life (which you tell us was advised by Lord 
Mansfield) was a concession merely to catch 
the people. It bore the appearance of a 
Royal bounty, but had nothing real in it. 
The judges were already for life,except in a 
demise. Your boasted Bill only provides 
that it shall not be in the power of the king’s 
At the best, 
therefore, it is only a legacy, not a gift, on 
the part of his present Majesty, since for him- 
self he gives up nothing. 


successor to remove them. 


” 


The following passage from Boswell re- 
minds one of Curran’s defense of Judge John- 
son: “We got into an argument whether 
the judges who went to India might with 
propriety engage intrade. Johnson warmly 
maintained that they might. ‘For why,’ he 
urged, ‘should not judges get riches as well 
I said 
they should have sufficient salaries, and have 
nothing to take off their attention from the 
affairs of the public. Johnson: ‘No judge, 
sir, can give his whole attention to his office ; 


as those who deserve them less?’ 


and it is very proper that he should employ 
what time he has to himself to his own ad- 
vantage, in the most profitable manner!’ 
‘Then, sir,’ said Davies, who enlivened the | 
dispute by making it somewhat dramatic, 


‘he may become an usurer; and when he is 





going to the bench he may be stopped — 
“Your Lordship cannot go yet; here isa 
bundle of invoices; several ships are about 
to sail.”’ Johnson: ‘Sir, you may as well 
say a judge should not have a house, for they 
may come and tell him, ‘Your Lordship’s 
house is on fire”; and so, instead of minding 
the business of his court, he is to be occupied 
in getting the engine with the greatest speed. 
There is no end of this. Every judge who 
has land trades to a certain extent in corn 
or in cattle, and in the land itself. Undoubt- 
edly his steward acts for him, and so do clerks 
for a great merchant. A judge may be a 
farmer, but he is not to geld his own pigs. 
A judge may play a little at cards for his 
amusement, but he is not to play at marbles, 
or chuck farthings in the piazza. No, sir, 
there is no profession to which a man gives 
a very great proportion of his time. It is 
wonderful when a calculation is made, how lit- 
tle the mind is actually employed in the dis- 
charge of any profession. No man would be 
a judge, upon the condition of being totally 
a judge. The best employed lawyer has his 
mind at work but for a small proportion of 
his time; a great deal of his occupation is 
merely mechanical.’ (Boswell,log.) ‘I ar- 
gued warmly against the judge training, and 
mentioned Hale as an instance of a perfect 
judge, who devoted himself entirely to his of- 
fice.’ Johnson: ‘ Hale, sir, attended to other 
things besides law; he left a great estate.’ 
Boswell: ‘ That was because what he got ac- 
cumulated without any exertion and anxiety 
on his part. 

The following conversation, relating to 
the relative merits of actors and lawyers will 
be read with some interest, in view of the 
eminence of the characters who engaged in 
it, and an incident in modern history. Bos- 
well, log.: ‘‘ You say, Dr. Johnson, that Gar- 
rick exhibits himself for a shilling. In this 
respect he is only on a footing with a lawyer 
who exhibits himself for his fee, and even 
will maintain any nonsense or absurdity if 
Garrick refuses a play 


>” 


the case requires it. 
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or a part which he does not like; a lawyer 
never refuses.” Johnson: ‘Why, sir, what 
does this prove? Only that a lawyer is worse. 
Boswell is now like ‘ Jack’ in the ‘Tale ofa 
Tub,’ who, when he is puzzled by an argu- 
ment, hangs himself. He thinks I shall cut 
him down, but I'll let him hang.” (Laughs 
vociferously.) Sir Joshua Reynolds, loq.: 
“Mr. Boswell thinks that the profession ofa 
lawyer being unquestionally honourable, if he 
can show the profession of a player to be 
more honourable, he proves his argument.” 
Boswell’s description of a lawyer as one who 
only exhibits himself for his fee reminds one 
of Junius’ description of a great lawyer— 
‘his profession sets his principles at auction, 
and it is reasonable that the highest bidder 
should command them.” 

Boswell details the following observation 
of Johnson on the appellate jurisdiction of 
the Lords, a question dru/ante so late as 
1856: “I mentioned a reflection having been 
thrown out against four peers for having 
presumed to rise in opposition to the opinion 
of the twelve judges, in a cause in the House 
of Lords, as if they were indecent. Johnson: 
‘Sir, there is no ground for censure. The 
peers are judges themselves, and, supposing 
them really to be of a different opinon, they 
might from duty be in opposition to the 
judges, who were there only to be con- 
sulted.’” 

At this date we read in May’s Constitu- 
tional History that the appellate jurisdiction 
of the Lords was exercised by a single judge, 
Lord Mansfield, while three or four unlearned 
lords sat mute in the background. But they 
do not seem to have done so on this occa- 
sion. 

On the occasion of Boswell’s mentioning 
one who was running through an estate 
in Scotland, Johnson delivered some ob- 
servations on the law of entail. ‘“ Entails 
are good, because it is good to procure ina 
country a series of men to whom the people 
are accustomed to look up to as their 
leaders. But I am for leaving a quantity of 





land in commerce to excite industry, and 
keep money in the country; for, if no land 
were to be bought in the country, there 
would be no encouragement to acquire 
wealth, because a family could not be founded 
there ; or, if it were required, it must be car- 
ried away to another country where land 
may be bought. And, although the land in 
every country will remain the same, and be 
fertile when there is no money as when there 
is, yet all that portion of the happiness of 
civil life which is produced by money circu- 
lating in a country would be lost.” Bos- 
well: ‘Then, sir, would it be for the advan- 
tage of a country that all its lands were sold 
at once?” Johnson: “ So far, sir, as money 
produces good, it would be an advantage; 
for, then, that country would have as much 
money circulating in it as it is worth. But, 
to be sure, this would be counterbalanced by 
disadvantages attending a total change of 
proprietors.” 

Johnson concluded the conversation by 
saying: ‘“ Why, sir, mankind will be better 
able to regulate the system of entails, when 
the evil of too much land being locked up by 
them is felt, than we can do at present when 
it is not felt.” 

Boswell makes the interesting observation 
that in Scotland entails were indefeasible, 
since they could not be barred by fines and 
recoveries, since in the kingdom of Scotland 
the legal fiction of fine and recoveries was 
unknown. Like Horace, Johnson had views 
as to success at the bar. But, unlike modern 
lucernae juris writing to magazines, or pre- 
siding at some convivial function, Johnson 
had no recipe for success. Johnson told Bos- 
well: “ You must not indulge too sanguine 
hopes should you be called to our bar. I 
was told by a very sensible lawyer that there 
are a great many chances against any man’s 
success in the profession of the law; the can- 
didates are so numerous, and those who get 
large practice are so few. He said it was by 
no means true that a man of good parts and 
application is sure of having business, though 
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he indeed allowed that, if such a man could 
appear in a few causes, his merit would be 
known and he would get forward; but that 
the great risk was, that a man might pass 
half a lifetime in the courts and never have 
an opportunity of showing his abilities.” 
Many years later Johnson thus delivered 
himself to Boswell on the same subject: 
“ Sir, you will attend to business as business 
lays hold of you. When notactually employed 
you may see your friends as much as you do 
now. You may dine at a club every day, and 
sup with one of the members every night: 
and you may be as much at public places as 
one who has seen them all would wish to be. 
But you must take care constantly to attend in 
Westminster Hall, both to mind your own 
business, as it is almost all learnt there (for 
nobody reads now), and to show that you 
want to have business. And you must not 
be too often seen at public places, that com- 
petitors may not have it to say ‘ He is always 
at the playhouse or at Ranelagh, and never 
to be found in his chambers.’ And, sir, there 








| 


must be a kind of solemnity in the manner of | 


a professional man. I have nothing particu- 
lar to say to you on the subject. All this 
I should say to anyone; I should have 
said it to Lord Thurlow twenty years 
ago.” 

Boswell adds to this his own observations: 
“The profession may probably think this 
representation of what is required in a barris- 
ter who would hope for success to be much 
too indulgent, but certain it is that as ‘the 
wits of Charles found easier ways to fame,’ 
some of the lawyers of this age, who have 
risen high, have by no means thought it ab- 


solutely necessary to submit to that long | 


and painful course of study which a Plow- 
den, a Coke, and a Hale considered as _ req- 
My respected friend, Mr. Langton, 
has shown me, in the handwriting of his 
grandfather, a curious conversation which he 
had with Chief-Justice Hale, in which that 
great man tells him, ‘ That for two years after 
he came to the Inns of Court he studied 


uisite. 


a » 
judge. 


sixteen hours a day, however (his lordship 
added) that by this intense application he 
almost brought himself to his grave, though 
he was of a very strong constitution, and 
often reduced himself to eight hours ; but that 
he would not advise anybody to do so much; 
that he thought six hours a day, with atten- 
tion and constancy, was sufficient, that man 
must use his body as he would his horse and 
stomach, not tire him at once, but rise with 
an appetite.’ ” 

Johnson’s views on legal ethics would at 
once be presumed to be of interest. He ex- 
pressed himself on the subject with all his 
usual force, but without any of the bitterness 
of Junius. Johnson’s language on this sub- 
ject recalls the neat rejoinder of Cicero, in the 
Pro Plaucio, who, when he was taunted with 
defending men whom he knew to be bad 
characters, replied that he would rather that 
he had powers of defending men in straits 
than that others should avail themselves of 
those powers. 

Boswell having asked Johnson, as a moral- 
ist, if he did not think that the practice of 
the law, in some degree, hurt the fine feeling 
of honesty, the learned doctor replied, *‘ Why, 
no, sir, if you act properly. You are not to 
deceive your clients with false representations 
of your opinion; you are not to tell lies toa 
Boswell: ‘ But what do you think 
of supporting a cause which you know to be 
bad?” Johnson: “Sir, you do not know a 
cause to be bad till the judge determines it. 
I have said that you are to state your facts 
fairly, so that your thinking, or what you 
call knowing, a cause to be bad, must be 
from reasoning, 
your arguments to be weak and inconclusive. 
But, sir, that is not enough. An argument 
which does not convince yourself may con- 


must be from supposing 


| . . : . 
vince the judge to whom you urge it; and if 


it does convince him, why, then, sir, you are 
wrong and he is right. It is his business to 
judge; and you are not to be confident in 
your own opinion that a cause is bad, but to 
say all you can for your client, and then hear 
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the judge’s opinion.” Boswell: ‘ But, sir, 
does not affecting a warmth when you have 
no warmth, and appearing to be clearly of 
one opinion when you are in reality of an- 
other opinion, does not such dissimulation 
impair one’s honesty? Is there not some 
degree of danger that a lawyer may put on 
the same mask in common life, in the inter- 
course with friends?” Johnson: ‘‘ Why, no, 
sir. Everybody knows you are paid for af- 
fecting warmth for your client; and it is 
therefore properly no dissimulation ; the mo- 
ment you come from the bar you resume 
your usual behaviour. Sir, a man will no 
more carry the artifice of the bar into the 
common intercourse of society, than a man 
who is paid for tumbling upon his hands will 
continue to tumble upon his hands when he 
should walk upon his feet.” 

Boswell once having asked Johnson if he 
would not allow that there were men of merit 
at the bar who never got practice, Johnson 
replied: “Sir, you are sure that practice is 
got from an opinion that the person em- 





ployed deserves it best; so that, if a man of | 


merit at the bar does not get practice, it is 
from error, not from injustice. 
neglected. A horse that is brought to market 
may not be bought, though he is a very 
good horse; but that is from ignorance, not 
from intention.” 

Boswell having once said to Johnson that 
law was a subject on which no one could 
write well without practice, Johnson said: 
“Why, sir, in England, where so much 
money is to be got by practice of the law, 
most of our writers upon it have been in 
practice, though Blackstone had not been 
much in practice when he published his Com- 
mentaries. But upon the Continent the great 
writers on law have not all been in practice ; 
Grotius, indeed, was, but Puffendorf was not, 
Burlamqui was not.” 

The following discussion between Johnson 
and Boswell on the subject of legal morality 


He is not | 


will be read with some interest: ‘‘ When we | 
had talked of the great consequence which | for laws: that is, the less occasion is there 


a man acquired by being employed in his 
profession, I suggested a doubt of the justice 
of the general opinion that it is improper in 
a lawyer to solicit employment; for why, I 
urged, should it not be equally allowable to 
solicit that as a means of consequence as it 
is to solicit votes to be elected a member of 
Parliament ? Mr. Strahan had told me thata 
countryman of his and mine, who had risen 
to eminence in the law, had, when first mak- 
ing his way, solicited him to get him em- 
ployed in city causes. Johnson: ‘Sir, it is 
wrong to stir up lawsuits; but when once it 
is certain that a lawsuit is to go on, there is 
nothing wrong in a lawyer’s endeavoring that 
he shall have the benefit rather than another.’ 
Boswell: ‘ You would not solicit employment 
sir, if you were a lawyer?’ Johnson: ‘No, 
sir, but not because I should think it wrong, 
but because I should disdain it.’ This was a 
good distinction, which will be felt by men of 
just pride. He proceeded: ‘ However, I 
would not have a lawyer to be wanting in 
himself in using fair means. I would have 
him to inject a little hint now and then to pre- 
vent his being overlooked.’ ” 

Johnson’s views of law reporting in his 
day were very pessimistic: “The English 
reports in general are very poor; only the 
half of what has been said is taken down, 
and of that half much is mistaken; whereas, 
in Scotland, the arguments on each side are 
deliberately put in writing, to be considered 
by the court. I think a collection of your 
cases upon subjects of importance, with the 
opinions of the judges upon them, would be 
valuable.” Talking of the chancellorship, 
Johnson admitted that the holder of that 
office was not appointed to that office be- 
cause he was fittest for it. 

The following observations of the doctor, 
as illustrating the pointed aphorism of a 
modern French statesman, that the demand 
for final option is the essence of stupidity, 
are full of significance: ‘The more prec- 
edents there are, the less occasion is there 
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for investigating principles. 
of the chanson : — 


In the spirit 


Faut de l’esprit: pas trop n’en faut; 
L’excés en tout est un défaut. 

Un bon mot est l’éclair qui brille 
Son feu parfois peut effrayer ; 

On mit Voltaire a la Bastille 
Pour en avoir trop fait briller. 


Johnson once vigorously denounced a pro- 
posal mentioned to him by Boswell, of pub- 
lishing the doz mots of Dr. Johnson. But 
though the following jeux d’esprit are re- 
lated by Boswell, they are not Johnson’s; 
hence there is some excuse for calling atten- 
tion to them. “The conversation having 
turned on don mots, he quoted, from one of 
the Ana, an exquisite instance of flattery ina 





maid of honour in France, who, being asked 
by the Queen what o’clock it was, answered, 
‘What your Majesty pleases.’ He (Johnson) 
admitted that Mr. Burke’s classical pun upon 
Mr. Wilkes being carried on the shoulders 
of the mob, 
— numerisque fertur 
Lege solutus, 
was admirable ; and though he was strange- 
ly unwilling to allow to that extraordinary 
man the talent of wit, he also laughed with 
approbation at another of his playful con- 
ceits, which was, that ‘ Horace has in one line 
givena description ofa good desirable manor : 
Est modus in rebus, sunt certi denique fines, 

that is to say, a modus as to the tithes, and 
certain fines.’” — Ex. 
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CURRENT TOPICS. 


ILLEGAL Poetry. — The Chairman always feels a 
sympathy with a lawyer who writes poetry, for two 
reasons: first, because the fatal gift hurts him with 
his clients, and second, it does not help him with the 
public. So the wisest lawyers have suppressed the 
inclination or concealed its fruits. Blackstone and 
Story crushed the deleterious spirit rising in them. 
(The consequence was that Story’s one thin volume of 
commonplace verse is worth more in the book market 
than any two of his thick commentaries on law.) 
Successful poetry depends more upon mellifluous ut- 
terance than upon originality of ideas, and so the 
melodious Longfellow is more popular than the rugged 
Browning. Lawyers are frequently men of poetic 
ideas, but seldom have the felicity of phraseology es- 
sential to the distinction between poetry and prose. 
As Landor said in effect to Wordsworth, prose is 
none the worse for a poetical idea or expression, but 
one drop of prose in poetry precipitates the whole. 
The foregoing reflections are renewed in the Chair- 
man’s mind by the perusal of a recent volume of 
poems by a lawyer — ‘* Echoes of Halcyon Days,” by 
Maximus A. Lesser of the city of New York. Mr. 
Lesser has done some creditable professional work, 
and it is interesting to know that he has a purely 
literary side. Mr. Lesser has the poetical conception 
very frequently ; not so often the poetical execution. 
He has considerable ingenuity and expertness in 
meters, and a remarkable affluence of rhyme, and the 
movement is frequently unconstrained and graceful. 
Some of his poems are poetic throughout, and give 
unalloyed pleasure. Scholarship, culture, and travel 
are apparent on almost every page. In short, the 
poet is recognizable in Mr. Lesser, as distinguished 
from a mere versifier. His poems are not mere har- 
monious jingles without meaning, as is too frequently 
the case among the minor poets — and indeed among 
some of our modern major poets. He always has 
something to tell us, and tells it more or less felici- 
tously and impressively, albeit occasionally a little 
mystically, affectedly, or imitatively. He is at the 
best in the shorter and more unpretentious poems ; 
in them is least perceptible the one fatal drop of 
prose. We like him better when he is familiar and 
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semi-playful than when he essays to be grand and 
deep. Thus we take more pleasure in his extremely 
clever parody of Poe’s ‘The Bells” (** The 
Flutes”), than in his «* Ode to Liberty,” which might 
have been written to order for the Fourth of July. 
It may answer for a major poet, like Lowell, to pub- 
lish his merest twaddle and scrap-basket droppings ; 
not so for a minor poet, and therefore Mr. Lesser 
might better have omitted «* Album Leaves,” with 
their acrostic qualities. Some eccentricities of rhym- 
ing are noticeable: ‘* uncouth” and ‘*mouth” for 
example; ‘‘ woe” and ‘‘ unto” remind one too much 
of the Rev. Mr. Chadband; and * glades” and 
‘« Hades” “ will never do,” although a footnote as- 
sures the reader that it was done deliberately. Some 
accents also are not in consonance with modern au- 
thority; for example, ‘* contemplate” should not be 
accented on the first syllable, nor «‘ incomparable ” 
or ‘*Pantagruel” on the third. In conclusion, let 
us say that the tendency to imitate Poe, which Mr. 
Lesser himself acknowledges in one of the playful 
poems, and which is so apparent in «* The Course of 
Fate,” is one of which he stands in no need and 
which he should eschew. The volume of 165 pages 
is very elegantly printed. 


A MopeL LEGAL BrioGrapuy. — In this era of fu- 
some and false eulogy of deceased lawyers it is a 
pleasure to read so candid, discriminating and evi- 
dently truthful a sketch as that of the late Chief- 
Justice Park of Connecticut, by John Hooker, formerly 
reporter of the Supreme Court of that State. It is 
almost startling in its bold and unconventional esti- 
mate of the dead chief. It is quite refreshing to 
learn that when he «‘ entered on his judicial life he 
had acquired but a very limited practice and probably 
never would have attained a very high success at the 
bar. . . his mind was slow in its movement, and he 
was wholly without grace of speech or manner. 
Withal he had but a very limited knowledge of law. 
Judge Park was far from being an ideal chief justice. 
Our State has rarely, if ever, had a judge of its high- 
est court, much less a chief justice, of so limited 
early education and so little culture. He seemed to 
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the profession not to have a sufficient sense of the 
dignity of his high office.” And yet the biographer 
does full justice to his natural endowments and his 
honorable and useful career. We rejoice to learn that 
he had “little respect” for «* the technicalities of the 
law.” There is nothing of the lying epitaph in this 
sketch, and we honor the writer therefor. He is 
truly a “judicious Hooker.” 


INVALID MURDERERS. — In all the persistent ap- 
peals for mercy on behalf of Mrs. Maybrick, nothing 
more deliciously zaive than the following from the 
*¢ Medico-Legal Journal ” has ever been uttered : — 


It seems clear that the arsenic (whoever administered 
it) either killed Mr. Maybrick or did him no perceptible 
harm. But even if we waive the point, the difference 
between a life sentence and one for ten years is immense. 
And what reason have we to think that, if the jury had 
convicted Mrs. Maybrick of a criminal administration of 
arsenic which endangered her husband’s life, the presiding 
judge would have imposed the maximum sentence on a 
delicately nurtured woman in feeble health, and a first 
offender ? 


Is it good policy to refrain from hanging a mur- 
derer because he is in feeble health, or «+ delicately 
nurtured,” and is a man entitled to consideration 
because he has never murdered or tried to murder 
anybody before? A dog is said to be entitied to one 
bite, but we have never before heard it intimated that 
this doctrine extended to reasoning human beings. 
In another part of the same article, Mr. Clark Bell 
contends in effect that a woman, especially «*a lady 
in delicate health and a first offender,” is entitled to 
leniency. All this is ultra-sentimental. True public 
policy is best subserved by holding women to the 
same degree of criminal responsibility as their hus- 
bands and other men. If in the case in question the 
sexes of the offender and the victim had been 
reversed, the whole world would have laughed at the 
contention that mercy should be shown to the hus- 
band because he was ‘‘a delicately nurtured gentle- 
man,” and this was his first attempt at wife-killing. 
Meantime Mrs. Maybrick holds out surprisingly for a 
delicate lady. 

In this same number of the ‘+ Medico-Legal 
Journal” is much evidence that doctors disagree, for 
powerful reasoning and startling statistics are given 
to show that vaccination is deleterious, that habits of 
intoxication in parents do not necessarily engender 
unhealthy children ; that consanguineous marriages do 
not give birth to feeble-minded offspring to any 


great extent; and, in addition, that women have a 
right to educate themselves to death. Verily, these 
learned gentlemen sometimes cause us to doubt that 
anything is true. 





THE SIGN OF THE THREE BALLS. 
(Goodell v. Lassen, 69 Illinois, 145.) 


Why is it that a financier, 

Who lends on chattels small amounts, 
Is held in estimate less dear 

Than he who swells his bank accounts 
With interest on land and houses, 
And sycophancy thus arouses ? 


Why should there be a prejudice 
Against the sign of triple balls, 
Which makes one think it so amiss, 
As youthful poverty he recalls, 

To sneak to uncle (or to aunt), 
Or as the French say, @ ma tante? 


It had a noble origin — 

The Lombard bankers, Medici, 
Imagined not a shame or sin 

In giving their posterity 
These golden pills, a punning sign 
For future ages to divine. 


But Roscoe says, a giant fellow, 
Who hung with triple balls his mace, 
And fought against them, one Magello, 
The terror of that early race, 
Was by their ancestor o’erthrown 
And his club taken for their own. 


A pawnbroker in Illinois, 

His humble trade to advertise 
Proposed this signal to employ, 

And draw the gaze of wistful eyes 
3y hanging out his gilded pills, 

“Gold cure” for small financial ills. 


His landlord asked the court to stay 

The exposure of this badge of penance, 
Alleging it would drive away 

The customers of other tenants 
In the same building, and would shock 
All who frequented the same block. 


But the Court said they couldn’t see 

An injury to the reversion; 
The plaintiff might quite easily 

Control the matter by insertion 
In written lease — question of taste — 
What signs were on the building placed; 
Besides, the plaintiff mustn’t bore ’em — 
He’d clearly entered the wrong forum. 


So I suppose the public run 
Whene’er they see those balls of gilt 
Glow in Chicago’s blear-eyed sun; 
As when Magello rudely spilt 
The blood of ancient warriors flying, 
And strewed the plains with dead and dying. 
The difference in the times succeeding 
Is merely in the form of bleeding. 
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THE PHILISTINE. — This name, long since adopted 
in common use to denote a matter-of-fact, unculti- 
vated, commonplace person, — the French dourgeois 
type, —has recently been defiantly assumed by one 
Elbert Hubbard of the hamlet of East Aurora, N.Y., 
as the title of a little monthly ‘ periodical of pro- 
test.”". Mr. Hubbard says he began this publication 
as a joke, but so many people took it seriously that 
he has kept it up until it is now in its fourth year, 
Mr. Hub- 
bard is an extraordinary person, quite out of the 


flourishing and increasing in prosperity. 
common groove. He is a philosopher, a seer, a wit, 
a gentle cynic, a lover of nature, a sly and slangy 
humorist, and has all the spirit of poetry even if he 
does not indulge in meter. 
country can one get so much religion and humor, 
charity and slang, tenderness and audacity, for a 
dime as in any number of this little periodical. 


Nowhere else in this 


There are only two writers who can make the 
Chairman laugh aloud when he is alone, and they are 
Dickens and Hubbard. In fact there is much in 
common between them, the latter, however, having 
none of the great master’s dramatic power. Mr. 
Hubbard is quite widely known as the author of a 
very popular series of books called ‘+ Little Journeys 
to the Homes of Great Men and Good,” memorials 
chiefly of his English travels, which exhibit all the 
qualities mentioned above. In addition to these re- 
markable pen-gifts, he is one of the best speakers in 
this country, having a perfectly novel and character- 
istic style, and the extremely rare power of saying a 
thing exactly as he wishes and designs in order to 
produce a given effect. His capacity as an orator is 
bringing him into constant request on the lecture 
platform, and to hear him discourse of Shakespeare, 
Mrs. Browning or Elizabeth Fry, for example, is a 
delightful privilege. Mr. Hubbard is also a biblical 
and religious scholar of exceptional merit, although 
quite unorthodox. His studies of Ecclesiastes («+ The 
Journal of Koheleth”), Solomon’s Song, and Job, 
are among the most appreciative tender and poetical 
ever written, albeit now and then somewhat startling 
in their boldness and independence of man-formulated 
This author is fortunate not only in his 
natural and mental gifts, but also in his worldly en- 
vironment. He is able to gratify his pet hobby of 
artistic printing. In a back shop at the hamlet 
aforesaid (some eighteen miles from Buffalo) he has 


creeds. 


set up a printing press, from which he issues the 
most beautiful books now or ever printed in America. 
(The Chairman speaks advisedly, for he himself is an 
old printer.) His religious studies above mentioned, 
and Vernon Lee's «* Art and Life,” have never been 
surpassed, and his own ** Turner and Ruskin” has 
never been equaled in the typographic achievement of 
this country. His models in this art are the old Vene- 





tian printers, and in the decoration and illumination of 
these volumes he receives the assistance of his talented 
and artistic wife. All this work is done by hand. He 
produces only three or four books a year, and the time 
is not far distant when a complete set of them, espe- 
cially of the limited number specially illuminated, will 
bring ten times the publication price. What a happy 
fellow one must be to be able to write good books 
and to print them ! 


MARITAL Law, — It is one of the modern ameliora- 
tions of the common law of England that a husband 
cannot legally compel his wife to live with him. This 
was settled, to the intense disgust of numerous Eng- 
lish husbands, in the famous case of Mr. Jackson of 
Clitheroe. Whether this is so in the South African 
Republic of the Boers, we do not know, but it seems 
that, at all events, husbands may there be compelled 
by legal process to live with their wives. As proof 
of this curious state of things a correspondent sends 
us an advertisement cut from a newspaper of that 
favored country, which we reproduce literally as 
follows : — 


Pro DEo. 
§ IN THE HIGH CourT OF THE 
( SOUTH AFRICAN REPUBLIC, 
BEFORE His HONOR THE CHIEF JUSTICE, Jn re. 
C. J. RENNER, Plaintiff, 
versus 
HI. J. RENNER, Defendant. 
Pretoria, this roth day of February, A. D., 1888. 
After having heard Mr. Adv. Ford, of counsel for the 
plaintiff, having read the summons and heard the different 
witnesses, 
It is ordered 
That an order be, and it is hereby granted, summoning 
the defendant, Henry Julius Renner, to cohabit with the 
said plaintiff before the 12th of June, 1888. 
By order of the Court, 
(Signed) P. J. Korze, 
Registrar, 
Free translation, 
Cuas. E, MEINTYER, 
Sworn translator. 


It is among the mysteries why the plaintiff should 
have been particularly desirous that the defendant 
should cohabit with her before June 12. Did she not 
desire his society after that date? What happened or 
could conceivably happen in casc Mr. Renner did not 
obey? Could the court enforce its order by a decree 
of specific performance? Did the sheriff put Mrs. 
Renner in possession? And so forth. One can 
imagine the practicability of an order for support, but 
up to date we have been unable to conjecture how any 
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court can compel a reluctant husband to cohabit with 
his desirous spouse, in the ordinary legal sense of that 
verb. The process seems rather inquisitorial. And 
yet those Boers think themselves a free people! 





NOTES OF CASES. 





NUISANCE. — In the modern system of apartment 
houses tenants must make up their minds to endure | 
some discomfort from unavoidable noise made by | 
other tenants and by the necessary machinery in the | 
buildings. Many years ago a New York court refused | 
to restrain a tenant from trundling his baby carriage | 
over the heads of the plaintiff and his family who 
lived on the floor next below. In McLaughlin v. | 
Bohm, 20 Misc. 338, the New York Supreme Court 
held the defendant liable to pay his rent, although 
he claimed an eviction by reason of the noise made 
by a pump on the premises. The defendant's testi- 
mony was that ‘* the vibration caused the chandeliers 
to rattle, crockery and glassware to fall from shelves, 
plaster to fall, and produced an illness akin to sea- 
sickness in defendant's wife.” But the court thought | 
that ‘‘in view of the fact that the house was not | 
much more than a year old and that the first floor 
was constructed with iron beams with concrete and | 
double flooring and sixteen-inch walls, the testimony | 
seems hardly credible.” 


right to waste his own property? (For example, the | 
Bradley-Martin ball.) But the Indiana Supreme 

Court say that he has no right to waste his own | 
when the waste may injure others. In Townsend v. | 
State, that court held that an act declaring it a | 
misdemeanor to burn natural gas in flambeau lights is 
constitutional. The court liken the ‘case to legisla- | 
tive measures for preserving game and fish, and in | 
answer to the argument that the act infringes the | 
citizen’s right to ‘* pursue his own happiness,” very | 


WASTE OF NATURAL GAS. — Has not a man a | 


acutely observe : — 

“While our republican government guarantees the right 
to pursue one’s own happiness, yet that government is 
charged with the duty of protecting others than appellant 
in the pursuit of their happiness, and hence the inalienable 
right to pursue one’s own happiness must necessarily be 


subject to the same right in all others. Hence, when that 


right is asserted in such a manner as to conflict with the 
equal right to the same thing in others, it is not an inalien- 
able right, nor a right at all, but a wrong. This demonstrates 
the wisdom of the maxim that true liberty must be regu- 
lated and restrained by law. 





If, therefore, it makes ap- | 


pellant happy to waste natural gas, for the want of which 
others are made to suffer and be unhappy, as the direct 
result of such waste, then the pursuit of such happiness is 
not an inalienable right, but a positive wrong.” 


EXEMPLARY DAMAGES. —JIn a recent number of 
the «* American Law Review ” Judge Thompson takes 
the ground that ‘* exemplary damages cannot be 
bottomed on nominal damages.” Of this the «* New 
York Law Journal ” remarks that it amounts to little 
more than a dogmatic personal opinion. Well, how 
much more? We think Judge Thompson is clearly 
right. The notion that a man shall be punished in 
damages for an act that produced no injury seems to 


us extremely illogical. The «+ Journal ” says : — 


* On one side of the controversy may be cited Stacy v. 
Portland Pub. Co., 68 Me. 279, and Girard v. Moore, 86 
Texas, 675, holding that where no actual damage is shown 
there can be no recovery of exemplary damages ; and on 
the other, Railway Co. v. Sellers, 93 Ala. 9, Hefley v. 
Baker, 19 Kan. 9-12, and Wilson v. Vaughn, 23 Fed. Rep. 
229, holding to the contrary.” 


The ‘Journal ” might have added to the former class 
Kuhn v. Chic. etc. R. Co., 74 lowa. 137; Kennedy 


v. Woodrow, 6 Houston, 52; and to the latter 
probably Bergmann v. Jones, 94 N.Y. 54. 
CRUELTY TO WIFE.—A husband may not have a 


divorce when his wife left him because he suffered his 
mother falsely to accuse her of larceny and beat her 
till the blood ran. So say the Virginia court in 
Hutchins v. Hutchins, 93 Virginia, 68. The court 
observe that the husband is still entitled to ‘* be 
obeyed and respected as long as he deserves respect 
and obedience.” Respected, yes; obeyed, no! And 
although the husband still has the right to dictate 
the place of their joint residence, we deny that he 
has any right to compel the wife to live with his 
mother, apart from him, while he is permanently 
absent in another State, carrying on business, as was 
the fact in this case. 


CHILD.—A minor as large and strong as his 
father is not a ** child ” within the statute of cruelty 
to children. Collins v. State, 97 Ga. 433. 

A child prematurely born of a mother four or five 
months pregnant is not a ‘‘ person” within a statute 
giving a cause of action for negligent death to the 
administration. Dietrich v. Northampton, 138 Mass. 
14; 52 Am. Rep. 242. 
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The Editor will be glad to receive contributions of | 
articles of moderate length upon subjects of inter- 
est to the profession; also anything in the way | 
of legal antiquities or curiosities, facetia, anec- 
dotes, etc. 


LEGAL ANTIQUITIES. 


THE quaint reason, given by Bracton and 
adopted by Lord Coke, why, by the common 
law, a father cannot inherit real estate by de- 
scent from his son, is that inheritances are 
heavy, and descend, as it were, by the laws of 
gravitation, and cannot reascend. (Co. Litt. 11. 
2 Bl. Comm. 212.) 


— 7, ——— 


FACETIZ. 


Lawyers feed as they are feed. 


“ How came you here?” said the visitor to 
a prisoner in the penitentiary. 

“T was brought here by my convictions,”’ was 
the firmly spoken reply. 


THE Court (sternly): ‘Make that man re- 
move his hat!” 

Miss F.ip (indignantly) : “ I’m no man.” 

Tue Courr (sotto voce): “Then I’m no 
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judge ! 


Unper the old county court system in North 
Carolina a defendant could only be sued in his 
own county, whereas in the Superior Court he 
could be sued in either the county where the 
plaintiff or defendant resided. When the late 
Maj. A. M. Lewis was a young lawyer he inadver- 
tently brought suit in the county court of Warren 
against a defendant who resided just over the line 
in Henderson, a town in Granville County. Mr. 
William Eaton, by plea, took advantage of the 
defect of venue. Major Lewis to cover his inad- 
vertence stated that he had thought Henderson | 








was in Warren. A well-known character, ‘“ club- 
foot Bill” Ransom was in the court room, and re- 
marked, sotto voce, but loud enough to be heard 
by everyone, D—n a man who tries to conceal 
his real ignorance of law by an affected ignorance 
of geography.” 


CurRAN, the Irish advocate, was one day ex- 
amining a witness and, failing to get an answer, 
said: ‘There is no use in asking you questions, 
for I see the villain in your face.” 

“Do you, sir?” said the man with a smile. 
“ Faix, I never knew before that my face was a 
looking-glass.” 

On another occasion he was out walking with a 
friend who was extremely punctilious in his con- 
versation. ‘The latter hearing a person near him 
say curosity for curiosity, exclaimed: “ How that 
man murders the English language !”’ 

“ Not so bad as that,” replied Curran, “ he has 


only knocked an 7 out.” 


STRANGE as it may seem, Supreme Court jus- 
tices occasionally unbend, even while on the 
bench. Some years ago, Judge Stipp of Prince- 
ton was pleading a damage case before the IIli- 
nois Supreme Bench. A short time before the 
court had decided an almost similar case, in 
which one of the parties had lost fingers, against 
the injured man, saying in their decision: ‘“ The 
party being an attorney, his injury does not keep 
him from ‘climbing those heights where fame’s 
proud temple shines afar.’’”’ Mr. Stipp was deep 
in the point of law when his remarks were inter- 
rupted by the justice who wrote the former deci- 
sion, who said : 

“Was not this point covered in a decision a 
short time ago by this court? ’”’ 

“Yes, your Honor,” replied the attorney, it 
was, but my client has lost his toes, and has no 
claws to ‘climb those heights, etc.’ ”’ 

The other justices smiled audibly and the law- 
yer was allowed to finish in peace. 
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NOTES. 


Tue following lines have been carved on the 
tombstone of a North Carolina moonshiner: 
“Killed by the government for making whisky 
out of corn grown from seed furnished by a con- 
gressman.” 

In tearing down the Tombs, New York’s fa- 
mous prison, to make room for a more modern 
structure, a sealed room was discovered in the 
garret of the old Franklin Street wing. There 
was no door or window to it, and a workman dis- 
covered it by driving his pick through the laths 
and plaster. In the room were found two small 
pine coffins, such as were used for the burial of 
children who died in the days of the cholera 
plague. The coffins were empty. In the room 
were also several old documents, among them a 
police court complaint, with the examination pa- 
pers of a man who had been arrested before the 
Tombs was built, eighty-two years ago. 


An old lady whose home was in Concord, 
Mass., relates that she was once on her tardy way 
to school, crying in anticipation of disgrace and 
possible punishment, when a deep voice by her 


side said: ‘ What is troubling you, my child?” 


Between her sobs Annie explained. “I will write 
a note to your teacher, asking her to excuse you,” 
said the stranger, kindly. The little girl protested. 
He did not know her teacher. It would be of 
no use. But the big, black-haired man had writ- 
ten a few words on a page of his notebook and, 
tearing out the leaf, handed it to the child. “If 
you give your teacher that, I think she will ex- 
cuse you,” he said, smilingly. Still unbelieving, 
the little girl handed the scrap of paper to her 
teacher, who read its contents and promptly ex- 
cused the delinquent. The note read: “ Will 
Miss excuse Annie for being late, and oblige 
her most obedient servant, DANIEL WEBSTER.”’ 





PRESIDENT LINCOLN, when he was a young law- 
yer practicing in the courts of Illinois, was once 
engaged in a case in which the lawyer on the 
other side made a very voluble speech, full of wild 
statements to the jury. Lincoln opened his re- 
ply by saying: ‘ My friend who has just spoken 
to you would be all right if it were not for one 





thing, and I don’t know that you ought to blame 
him for that, for he can’t help it. What I refer 
to is his reckless statements without any ground 
of truth. You have seen instances of this in his 
speech to you. Now, the reason of this lies in 
the constitution of his mind. The moment he 
begins to talk, all his mental operations cease, 
and he is not responsible. He is, in fact, much 
like a little steamboat that I saw on the Sangamon 
River, when I was engaged in boating there. This 
little steamer had a five-foot boiler and a seven- 
foot whistle, and every time it whistled the en- 
gine stopped.” 


J. A. Murpuy of the West Superior ( Wis.) bar 
recentiy delivered an address on “Contingent 
Fees,” in the course of which he told of a brake- 
man who was strongly impressed with the fact that 
his lawyer was the sole repository of his mental 
and moral being. The man had made a contin- 
gent contract with an attorney to develop an 
ordinary spine into a railway spine and institute a 
resulting damage suit. During the period of the 
spinal incubation and the pendency of the suit, 
the railway superintendent met the brakeman on 
the street and said: “‘Good morning, James; it’s 
a fine morning.” James, a trifle overtrained, re- 
plied : “I neither deny it nor affirm it, sir.” 


Tue owner of a valuable Newfoundland dog in 
New Orleans sought damages from a railroad com- 
pany for killing it. The case turned on the va- 
lidity of an act of the Louisiana legislature, recog- 
nizing dogs as personal property only when placed 
on the assessment rolls. ‘The United States Su- 
preme Court sustains the law and refuses dam- 
ages, since the dog was not assessed, defining the 
law in regard to dogs as follows: ‘“‘ The very fact 
that they are without protection of the criminal 
laws shows that property in dogs is of an imper- 
fect or qualified nature, and that they stand, as it 
were, between animals fer@ nature, in which, un- 
til subdued, there is no property, and domestic 
animals, in which the right of property is com- 
plete. They are not considered as being upon 


the same plane with horses, cattle, sheep, and 
other domestic animals, but rather in the category 
of cats, monkeys, parrots, singing-birds, and sim- 
ilar animals kept for pleasure, curiosity, or caprice. 
Unlike domestic animals, they are useful neither 
as beasts of burden, for draft, nor for food.” 
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CURRENT EVENTS. 


IT is claimed that in the city of Budapest there 
are 120 gypsy bands, numbering 997 performers, 32 
wind bands and 21 orchestras, in which the players 
are women. The grand total is given as 2,000 
musicians in a population of half a million. 


LAsT autumn the Japanese government placed an 
order for 13,000 tons of rails with Messrs. Carnegie 
of Pittsburg, at a price said to be 1o per cent. under 
that quoted by British makers. 


NATURE now supplies the inhabitants of Boise 
City, Idaho, with hot water. The hot water comes 
to the surface of the plain at the base of the mountains 
two miles above the city. Seven years ago, capital- 
ists sunk three six-inch tubes 455 feet, obtaining a 
steady flow under a strong subterranean pressure of 
about 1,800,000 gallons daily. The wells are con- 
nected with mains, by which the hot water is led to 
the city, and to which service-pipes are connected, 
leading the water into the building, where it is made 
to pass through the coils, similar to steam-heaters. 
The natural pressure in the city is forty pounds per 
square inch, and the heat is regulated by waste-cocks, 
increase of flow increasing heat. Rates are charged 
on the basis of the size of waste, and are but little 
higher than coal. Nearly all large buildings and many 
dwellings use it exclusively for heating. The water 
leaves the wells at one hundred and seventy degrees, 
and loses only five degrees traveling two miles, as the 
mains are substantially non-conductors of heat. The 
waters are highly mineralized, but are unfit for table 
purposes, though excellent for skin diseases and bath- 
ing. E 

AN interesting question has recently been decided 
by the supreme court of the German empire. The 
defendant in the case had appropriated electric power 
from the conduits of a company in an unlawful man- 
ner. The charge against the defendant was larceny 
and embezzlement. The lower court held that the 
act of the defendant was neither larceny nor embezzle- 
ment, because electricity or the electric current could 
not be considered movable property according to the 
law. The law understood by the term * object” a 
piece of irrational nature, the body or materialness of 
the thing or object was its paramount feature accord- 
ing to German civil law, with which the criminal law 
coincided. Bodyless things, as rights, products of 
the mind, mechanical power, could therefore not be 
objects of theft or embezzlement. The supreme 
court held that the lower courts had argued rightly 
that only a piece of matter filling space could be 





called a ‘‘ thing,” hence the materialness, the body 
of the object, was its paramount feature. The ma- 
terialness of the electric current not having been 
established, the court decided that electricity cannot 
be the object of theft or embezzlement under the 
present law. As there was no law concerning the 
case there could be no punishment. 


THE feature of the English Budget which will be 
most popular is the reform of the postal rates and reg- 
ulations. Ata stroke all or nearly all the elaborate 
rules which distinguish between letters, books and 
samples are swept away. For the future there will 
be, with two minor exceptions, only one mail matter 
and that is to be conveyed at the liberal rate of a 
penny for a quarter of a pound ; practically this means 
there will be no more weighing of letters. Time as 
well as money will be saved to the public and time 
and consequently money to the postoffice. So great 
a boon has not been conceded, says an eminent 
writer, since Sir Rowland Hill forced a reluctant 
department to consent to a penny post. 


THE long-debated question of the establishment of 
a fast steamship service between England and 
Canada at last appears to be settled. The Canadian 
government is to be supplied with four steamers 
equal in equipment to the best Atlantic lines afloat. 
They must convey 300 first-class passengers, 200 
second and 800 steerage. In summer they are to 
sail from Liverpool to Quebec, going on to Montreal ; 
in winter the Canadian port is to be Halifax or St. 
John. The subsidy is to be £154,500 sterling, of 
which the British government supplies £51,000 ster- 
ling. The boats are not to call at any foreign port 
or accept any supplementary subsidies. 


DickEN’s Gadshill clock, lately sold in London, 
was the subject of the following letter from him to 
Sir John Bennett: 

My Dear Sir: Since my hall clock was sent to 
your establishment to be cleaned, it has gone (as 
indeed it always has) perfectly well, but has struck 
the hours with great reluctance and, after enduring 
internal agonies of a most disheartening nature, 
it has now ceased striking altogether. Though 
a happy release for the clock, this is not con- 
venient for the household. If you can send down 
any confidential person with whom the clock can 
confer, I think it may have something on its works 
that it would be glad to make a clean breast of. 

Faithfully yours, 
CHARLES DICKENS. 
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THE news that Great Britain has leased Delagoa 
Bay for thirty years from Portugal cannot be very 
pleasant news for Dom Paul. He may wonder if it 
was good policy to charge Queen Victoria a million 
sterling for mental and moral damages connected 
with the Jameson raid. The acquisition of Delagoa 
Bay gives Great Britain full control of the only sea- 
port of the Transvaal and, were it not for the strained 
relations between the British and the Boers, this 
transfer of the Bay from the indolent, thieving Portu- 
guese satraps to a government run on business prin- 
ciples would be the greatest boon to the Boers. 





LITERARY NOTES. 


THE complete novel in the August issue of Lip- 
PINCOTT’S is ‘* Two Daughters of One Race,” by 
Edgar Fawcett. It is a domestic tale of love and 
blindnecs, with a single hero, and two heroines whose 
characters are in marked contrast. ‘* Private Barney 
Hogan,” by Lieutenant Charles Dudley Rhodes, and 
«* Two Letters,” by Frances M. Butler, are brief and 
pointed army stories. The other contents of this 
number cover in small space a wide variety of topics. 
Frank H. Sweet writes with full knowledge of ‘+ Bird 
Artists,” and Joanna R. Nicholls of ‘* The Marine 
Hospital Service.” ‘* Our Street Names” are dis- 
cussed by William Ward Crane. 


THE August McC.ure’s is issued as a special Mid- 
summer Fiction Number, and contains a complete 
novelette by Rudyard Kipling, dealing with school 
life in England and army life in India. There are 
four or five shorter stories — stories by Conan Doyle, 
Robert Barr, John Kendrick Bangs, and others, each 
more or less novel and enticing in incident and in- 
terest. Madame Blanc, the well-known novelist and 
writer in the «* Revue des Deux Mondes,” gives a very 
lively and vivid sketch of the «* Paris Gamin”; and 
in illustration of this, the French artist Boutet de 
Monvel has made a drawing of the gamin from the 
life, which is the frontispiece of the number. Hamlin 
Garland, drawing on unpublished documents and the 
testimony of eye-witnesses, supplies a very precise 
and detailed description of Lincoln’s first meeting 
with Grant. 


Joun Murr, author of «¢ The Mountains of Cali- 
fornia,” and the most charming writer about moun- 
tains and forests that we have, contributes the open- 
ing paper in the August ATLANTIC on ‘* The American 
Forests.” A paper of unusual strength and signifi- 
cance, both on account of the author and the subject, 
is ‘* Strivings of the Negro People,” by W. E. B. 
Du Bois. The fiction of this number is remarkable 





both in quantity and quality. Frances Courtenay 
Baylor contributes the opening chapter of a pic- 
turesque story of Virginian life, in two parts, entitled 
«¢ Butterfield & Co.” Other stories are ‘‘ Out of 
Bondage,” by Rowland E. Robinson; «* The Holy 
Picture,” by Harriet L. Bradley ; and Guy H. Scull 
contributes a sketch of unusual quality entitled 
‘* Within the Walls.” 


IN APPLETONS’ POPULAR SCIENCE MONTHLY for 
August Dr. T. D. Crothers considers «* New Ques- 
tions in Medical Jurisprudence,” concerning the moral 
and legal accountability of inebriates, especially for 
their crimes and their contracts. The use of the 
thyroid gland in medicine is of special and pe- 
culiar interest, because, instead of having been de- 
duced empirically like most other features in medical 
practice, it has been adopted as a logical conclusion 
from adequate premises. It is the subject of a paper 
in this number by Dr. Pearce Bailey. 


THE August number of SCRIBNER’S MAGAZINE sus- 
tains the well-earned reputation of the previous fiction 
numbers. It contains six complete short stories by 
Rudyard Kipling, Kenneth Grahame, Frank R. 
Stockton, Blanche Willis Howard, Molly Elliot Sea- 
well, and Jessie Lynch Williams, and it appeals to 
many kinds of taste, for they are, respectively, a rail- 
road story, a story of childhood, a farcical tale, a 
pathetic story, a fighting story, and a new-journalism 
story. The cover is one of Gorguet’s most ef- 
fective designs in color. 


In «Around London by Bicycle,” the opening 
article of the September number of HARPER’s MAGa- 
ZINE, Elizabeth Robins Pennell details a series of 
rides which bring the traveler to a greater variety of 
places of literary interest than is accessible elsewhere 
within the same compass. ‘‘ The Milkweed,” the 
last unpublished work of the artist-author, William 
Hamilton Gibson, is illustrated with his characteristic 
delicacy. ‘* George du Maurier,” by Henry James, 
a view of the artist and writer as he appeared to an 
intimate friend and fellow-craftsman, is important as 
an interpretation and exceedingly interesting. The 
short stories of the number comprise: A humorous 
romance of the golf links, ‘* The Lost Ball,” by 
W. G. van T. Sutphen ; ‘* The Look in a Man’s 


Face,” a sketch of Bohemian life in New York, by 
M. Urquhart; ‘* Without Incumbrance,” a tale of 
life in a New England fishing town, by Emerson 
Gifford Taylor, and ‘* Her Majesty,” by Marion 
Manville Pope. 





























